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Abstract 


Intellectual  property  has  become  one  of  the  keys  to  the  management  of  high  technology  sectors  and  communication  systems. 
The  concept  is,  however,  used  to  describe  a  variety  of  different  situations  influenced  by  the  combined  effect  of  technical  and 
economic  change. 

From  this  results  an  intensive  legal  activity,  not  only  m  the  passing  of  new  legislation  and  the  creation  of  jurisprudence,  but  also 
111  the  field  of  contractual  and  professional  practice,  which  is  becoming  more  important. 

Although  this  process  can  be  observed  in  a  number  of  countries,  it  is  far  from  being  common  to  them.  The  clash  of  national,  and 
even  regional  concepts  has  already  begun  with  the  iniernaiionalisation  of  technology  transfer  activity  and  the  dissemination  of 
information  products  and  services. 

The  aim  of  this  Lecture  Series  is  therefore  to  provide  a  few  markers,  to  look  at  the  prospects  for  these  trends  and  to  assess  the 
stakes  involved,  so  as  to  enable  better  evaluation  and  control  of  national  and  international  legal  practices.  It  is  thus  addressed  to 
decision-makers  in  both  the  public  and  private  sectors,  as  well  as  to  the  managers  of  this  strategic  potential  and  those  involved  in 
the  information  market. 

Tins  Lecture  Series,  sponsored  by  the  Technical  Information  Panel  of  AGARD,  has  been  implemented  by  the  Consultant  and 
Exchange  Programme. 


Abrege 


La  propriete  intellectuellc  est  devenue  une  clef  dans  la  gestion  dcs  sectcurs  de  haute  technologie  et  des  systemes  de 
communication  Mais  !e  concept  rccouvre  des  realitcs  diverses  ct  mouvantes  sous  I’effet  croise  des  evolutions  techniques  et 
economiques. 

II  en  rcsulte  tine  intense  activitc  juridique,  non  seulcmcnl  de  production  legislative  et  jurisprudenticlle  mais  aussi  des  pratiques 
contractuelles  cl  professionnelles  dont  le  role  est  croissant. 

Si  un  tel  mouvcmcnl  s’observe  dans  nombre  de  pays,  ccia  nc  signific  pas  qu'il  Icur  soil  commun.  En  effet,  la  confrontation  des 
conceptions  naiionales,  voire  rcgionalcs,  est  deja  engagee  en  raison  de  rinlernalionalisation  dcs  activitcs  de  Iransfcrl  de 
technologies  ct  de  diffusion  dcs  produits  ct  services  informalionncis. 

Lc  but  de  cc  cycle  de  conferences  est  done  de  fournir  les  points  de  repere,  les  perspectives  de  ces  evolutions  ct  Icur  enjeux,  afin 
de  perinettre  une  mcilleurc  evaluation  et  maitrise  dcs  politioues  ct  pratiques  juridiques  nationalcs  ct  intcrnationales.  Sont  done 
concerncs  les  responsables  publics  el  prives,  ainsi  que  lc.s  gcstionnaircs  de  cut  aclif  stratcgiquc  ct  les  divers  intervonants  sui  !e 
marchc  de  I'informalion. 

Cc  cycle  de  conferences  est  prcseiitc  dans  lc  cadre  du  programme  dcs  Consultants  ct  dcs  Echanges,  sous  Pcgidc  du  Panel  de 
rinformation  Technique  de  lAGARD. 
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INTRODUCTION: 

LES  DEFIS  JURIDIQUES  DU  MARCHE  MONDIAL 
DE  LTNFORMATION 


Par  Jeao  MARTIN 
Avocat  a  ia  Cour  de  Paris 

Charge  d’Enseignement  a  rUnivetsite  Paris-Dauphine 
18  rue  Berger  -  75001  Paris  -  France 


La  propriete  intellectuelle  est  devenue  une  clef  dans  ia  gestion  des  secteurs  de  haute  technologie  et  des  systemes 
de  communication.  Mais  le  concept  recouvre  des  realites  diverses  et  mouvantes  sous  I’effet  croise  des 
Evolutions  techniques  et  Economiques. 

11  en  rEsulte  une  intense  activitE  juridique,  non  seulement  de  production  lEgislative  et  juiisprudentielle  mais 
aussi  des  pratiques  cmtractuelles  et  professionnelles  dont  le  role  est  croissant. 

Si  un  tel  mouvement  s’observe  dans  nombre  de  pays,  cela  ne  signifle  pas  qu’il  leur  soit  commun.En  effet,  la 
confrontation  des  conceptions  .nationales,  voire  regtonales,  est  dEji  engagEe  en  raison  de  I’intemationalisation 
des  activitEs  de  transfe-.t  de  technologies  et  de  diffusion  des  produits  et  services  informationnels. 

Le  but  de  cc  cycle  de  confErences  est  done  de  foumir  les  points  de  repere,  les  perspectives  de  ces  Evolutions  et 
leur  enjeux,  afin  de  permettre  une  meilleure  Evaluation  et  maltrise  des  politiques  et  pratiques  juridiques 
nationales  et  Internationales.  Sont  done  concemEs  les  responsables  publics  et  privEs,  ainsi  que  les  gestionnaires 
decetactifstratEgiqueet  les  divers  intervenantssurlemarcbEderinformation. 


1  - 11  n’est  plus  besoin  d’exposer  rimportance  de  I’inforination  dans  le  developpement  de  nos 
society :  pour  les  Etats,  les  tndivtdus,  les  organisations  publiques  ou  privees,  le  besoin  en 
information  s’apprecie  en  milliards  de  giga  bits.  L’information  est  au  coeurde  toute  d^ision 
strategique,  economique  et  scientifrque  notamment.  La  capacite  d’ameliorer  nos  appareils  de 
production  et  de  developper  I’innovation  est  d^ndante  pour  une  grande  part  du  systeme 
d’information. 


2  -  Le  constat  de  cette  evidence  contraste  avec  I’incettitude  qui  caxacterise  ies  cadres  juridiques 
de  I’activite  infomiationneile.  Incertitude  d’hier,  encore  persistante  aujourd’hui,  meme  si  Ton 
doit  constater  certains  progr^. 

3  -  L’AGARD,  et  les  milieux  concemes,  constatant  la  diiUcile  rencontre  entre  I’information  et 
le  droit,  preoccupes  par  les  consequences  negatives  qui  en  resultent  pour  I’economie  et 
I’industiie,  et  plus  geneialement  pour  le  developpement  economique  et  scientiHque,  tr^  tot  se 
sont  interrog^  sur  les  modes  de  gestion  juridique  de  I’information.  Cette  demarche  s’est 
effectuee  au  travers  de  travaux  speciflques  ou  de  fa^on  plus  diiTuse  a  travers  des  travaux  de 
groupes  et  colloques  techniques. 

4  -  L’importance  de  la  dimension  juridique  du  marche  de  I’information  s’est  revelee 
progressivement  mais  avec  une  force  croissante,  tant  les  interrogations  etaient  multiples  et 
ctuciales,  aussi  bien  pour  le  droit  lui-meme  que  pour  les  operateurs  economiques. 

L’industrie  de  I’information  s’est  en  effet  developpee  dans  une  sorte  de  “desordre”  qui  est, 
pour  le  moins,  peu  compatible  avec  la  marge  de  hasard  tolerable  dans  la  sphere  Juridique  et 
economique. 

Les  fondements  du  droit  sont  eux-m6mes  affectes.  II  suffit,  pour  s’en  convaincre,  de  se 
lappeler  queiques  unes  des  interrogations  qui  ont  Jalonne  la  demiere  decennie  ;  nature  de  la 
protection  des  logiciels,  des  banques  de  donnees,  vol  d’information,  appropriation  du  vivant 
informationnel. 

La  confrontation  entre  droii  et  information  est  de  nature  tectonique :  elle  touche  les  fondements 
memes  de  I’organisation  des  societes  et  des  systemes  juridiques. 

5  -  Puis,  des  elements  de  reflexion  et  de  reponse  sont  venus.  Les  contributions,  la  doctrine,  le 
developpement  des  pratiques  et  ies  initiatives  legislatives  ou  conventionnelles  ont  permis 
d’elaborer  des  dispositifs,  dans  de  nombreux  pays  et  sur  la  scene  Internationale. 

Tout  n’est  pas  regie,  loin  s’en  faut.  Certaines  questions  ne  le  sont  peut-etre  pas  du  tout, 
d’autres  restent  partieliement  source  d’incertitude  tant  pour  les  juristes  que  pour  ies  operateurs 
economiques. 

6  -  Le  temps  est  done  venu,  apres  cette  premiere  periode,  de  faire  le  point  et  d’evaluer  la 
pertinence  du  systeme  juridique  pour  le  systeme  d’information. 


Cela  est  d’autant  plus  opportun  que  ies  evolutions  du  droit  se  sont  r^isees  dans  un  processus 
accelere  de  developpement  des  technologies  de  communication,  lesquelles  ont  fait  emerger  de 
nouveaux  questionnements  et  de  nouveaux  besoins  juridiques.  Leur  complexite  pourrait  faire 
considerer  les  precedcntes  questions  comme  somme  toute  assez  simples.  Le  droit  semble 
entrer  dans  I’ere  de  la  complexite,  voire  du  hasard  que  connaissent  bien  les  scientifiques  mais 
qui  peut  troubler  quelque  peu  le  juriste. 


7  •  En  effet,  le  contexte  a  evolue  par  rapport  aux  premieres  interrogations.  Cette  evolution  se 
manifesto  tant  sur  le  plan  cconomique  que  technique. 

Sur  le  plan  economique,  I’information  est  a  present  I’objet  d’une  reelle  strategie  dans  nos 
sucietes  developpces.  Les  problemes  pressentis  11  y  a  quelques  annees  ont  effectivement  surgi 
et  leur  observation  conduit  a  constater  leuracuite  grandissante.  La  place  prise  par  i’information 
dans  le  fonctionnement  du  systeme  economique,  notamment  dans  certains  grands  secteurs 
(Industrie,  grande  distribution,  transport  aerien...)  revele  que  le  systeme  informationnel 
constitue  un  double  de  I’activite  elie-meme  •  une  activite  seconde  dont  I’importance  peut  lui 
conferer,  a  certains  egards,  la  primaute.  N’ctait-ce  pas  le  sentiment  reel  de  Robert  Crandall, 
prwident  d’AMR,  societe  mere  d’American  Airlines,  lorsqu’il  indiquait  que  s’il  avait  a  choisir 
entre  la  vente  de  sa  compagnie  et  celle  de  son  SIR  (systeme  informatise  de  reservation)  it 
devrait  y  refl^hir  longuement  et  profondement  ? 


8  •  L’objet  du  droit  devra  done  se  depiacer  pour  apprehender  cette  nouvelle  realite.  11  en  est 
ainsi,  par  excmple,  du  droit  de  la  concurrence  (activite  reelle  et  activite  informationnelle).  Les 
equilibres  concurrentiels  dans  I’activite  reelle  peuvent  etre  compromis  par  des  desequillbres 
dans  I’activite  informationnelle.  Les  phenomenes  d’integration  ne  paraissent  plus 
necessairement  devoir  se  realiser  dans  “le  metier  physique”  mais  dans  la  gestion 
informationnelle  de  ce  metier. 

Avlin  Tofler  dans  “Powershift”  illustre,  a  travels  I’ensemble  de  la  grande  distribution,  cette 
problematique  deja  pressentie  et  analysee  dans  les  telecommunications  et  plus  generalement  les 
grands  systemes  sectoriels  d’information.  Le  developpement  des  EDI  (Echanges  Informatises 
de  Documents)  s’inscrit  dans  cette  problematique  pour  laquelle  il  convient  de  rechercher  les 
regies  du  jeu  approprie. 


9  -  Le  developpement  du  marche  requiert  des  mecanismes  de  protection  de  I’information, 
valeur  active  de  plus  en  plus  essentielle  pour  les  grandes  organisations.  Mais  un  equilibre  doit 
etre  trouve  afin  que  cette  protection,  ou  “r^ervation”  de  i’information,  ne  nuise  pas  a  sa 
circulation,  voire  a  son  acces.  Ou  et  comment  trouver  ce  point  d’equilibre  cirtre  les  necessites 
de  la  circulation  et  les  besoins  de  protection,  la  diffusion  et  la  reservation,  sans  dire 
appropriation.  L’^uilibre  doit-il  etre  au  meme  point  dans  teas  les  champs  de  I’information  ? 


1-4 


L’lST  (Information  Sdentifique  et  Techitique)  pent  appclerun  ^uiltbre  qui  lui  soit  propre. 

Le  long  proc^  Microfor/  Le  Monde,  en  France,  mais  plus  encore  la  recente  affaire  FEIST, 
aux  USA,  temoignent,  plus  que  de  la  vivacite  de  ce  debat,  des  difflcultes  de  concevoir  les 
outils  conceptuels,  voire  la  methodologie,  prcpres  a  permettre  de  degager  des  lignes  de 
solutions. 

Le  concept  de  valeur  ajoulee  est  peut-etre  Tun  d’eux.  Tout  comme  I’originalite  constitue  le 
critere  de  la  creation  “reservee”  pour  la  propriete  litteraire  et  artistique,  ou  la  nouveaute 
constitue  celui  de  I’invention  “appropnee"  pour  les  brevets  ...  le  concept  nouveau,  tel  que 
celui  de  la  valeur  ajoutee,  pourrait  constituer  le  critere  du  droit  a  “recuperation”  de 
i’information  en  mcme  temps  que  celui  de  la  protection  du  resultat  de  I’activite 
informationnelle  nouvelle,  additionnelle.  Ne  trouve-t-on  pas  les  premisses,  peut-etre  plus, 
d’une  institution  de  cette  nature  dans  le  droit  general,  et  dans  le  droit  de  la  propriete 
intellectuelle  plus  specialement  dans  la  propriete  industrielle,  mais  aussi  dans  la  propriete 
litteraire :  abus  de  droit,  dech^ce  pour  non  exploitation,  oeuvre  derive. 

La  pensee  economique  a  pu  faire  des  avanc^  considerables  lorsque  certains  concepts  ont  ete 
mis  a  sa  disposition,  par  Ricardo,  Smith  ou  Marshall.  N’est-il  pas  temps  que  la  pensee 
juridique  se  dote  des  moyens  d’analyse  qui  lui  font  defaut  pour  faire  face  aux  defis  de 
I’information  ?  On  remarquera,  a  cet  egard,  que  ce  sont  les  “applications  informationnelies”,  et 
non  i’information,  qui  font  I’objet  des  preoccupations  des  juristes ! 


10  -  Sur  le  plan  technique  des  transformations  technologiques  se  conjuguent  avec 
I’epanouissement  de  la  logique  economique  pour  contribuer  a  bouleverser  le  contexte  et  faire 
naitre  de  nouveaux  questionnements.  Une  des  donnees  majeures  de  revolution  s’est  amorgee 
et  devrait  se  developper :  I'interpenetration  de  Tinformation  et  des  technologies. 

File  s’exprims  a  travers  le  passage  du  concept  d’information  a  celui  de  systeme  d’information. 

11  s’agit  d’un  changement  d’objet  pour  le  droit. 

Cette  interpenetration  s’observe  notamment  en  ce  que  la  technique  devient  un  element 
constitutif  de  Tinformation  et  reciproquement.  C’est  plus  que  la  renaissance  du  vieux  debat 
contcnant-contenu.  La  technique  conditionne  la  consistance  de  Tinformation  en  tant  qu’elie 
determine  les  possibility  d’accy,  de  traitement,  de  selection,  d’enrichissement.  Elle  va 
permettre  ainsi  par  la  multiplicite  des  services  et  produits  de  diversifier  une  offre  afin  de  mieux 
repondre  a  des  demandes  de  plus  en  plus  segmentees.  Le  .systeme  technologique  conditionne, 
nature,  objet  et  qualite  de  Tinformation.  II  constitue  un  facteur  determinant  de  sa  valorisation. 

C’est  done  bien  le  contenu  qualitatif  qui  est  id  en  jeu.  Le  produit  lui-meme,  au  sens  d’objet 
physique,  comporte  de  plus  en  plus  de  signes  et  de  process  d’information  :  design, 
connaissance,  objet  vivant  virtuel,  systeme  expert  d’auto-contrdle  de  processus  industriel.  Le 


debat  au  sein  des  telecommunications  reficte  ce  depiacement,  existant  et  potentiei,  du  concept 
d’infonnation  a  ceiui  de  systeme  d’information  (debat  sur  ies  services  a  vaieur  ajoutee, 
services/'supports,  ies  reseaux  d’infomiation  et  informations  de  reseaux). 

De  nouveaux  acteurs,  de  nouveiies  fonctions,  de  nouveaux  usages  surgissent  du 
deveioppement  technoiogique  et  sent  aulant  de  variabies  nouveiies  dans  i’equiiibre  juridique : 
i’eiectro-copie  entre-t-eiie  dans  ie  champ  de  ia  gestion  coiiective  de  ia  photocopie  qui,  apres 
tant  d’annees  d’effort,  se  met  en  piace;  ies  droits  d’utiiisation  de  i’acquereur  d’un  CD-Rom 
peuvent-iis  etre  vaiabiement  restreints  ?  Quelie  regime  de  responsabiiite  pour  ies  systemes 
d’infonnation  muiti-poiaire  (muitipiicite  des  gisements),  sans  evoquer  i’hypoth^e,  pourtant 
hunaie,  ou  ces  gisements  seraient  iocaiiscs  dans  piusieuis  pays,  voire  dans  i’espace  extra- 
atmospherique  ? 

Car  ia  dimension  intemationaie  de  ia  probiematique  est  depuis  iongtemps  consacree  dans  ies 
faits.  Eiie  est  acceieree  par  ies  evoiutions  techniques.  Devenant  unc  reaiitc,  ie  marche  de 
i’information  est  devenu  marche  mondial. 

Si  bien  que  ce  n’est  pius  tei  ou  tei  Etat  isoie  qui  doit  et  peut  a  faire  face  dans  sa  sphere 
d’imperium  juridique  aux  deiis  mais  I’ensembie  des  Etats,  agissant  de  concert.  Cette 
intemationaiisation  est  source  de  nouveiies  lignes  de  fractures  en  raison  de  ia  disparite,  non 
seuiement  des  systemes  juridiques,  mais  des  systemes  ^onomiques  et  poiitiques  dont  ie 
traitement  juridique  sera  ie  reflet.  Certaines  initiatives  au  regard  des  conventions 
intemationaies  (ratification  de  fa  convention  de  Berne  par  ies  USA,  adoption  de  teis  systemes 
juridiques  par  ies  pays  d’Extreme  Orient)  et  ies  confrontations  dans  certaines  enceintes  du 
commerce  intemationai  en  temoignent. 

i  i  -  Ainsi,  t’ AGARD  a  choisi  opportunement  ce  moment  pour  proceder  a  un  examen  de  “i’etat 
de  i’art”,  dans  une  perspective  retrospective  et  prospective.  Bien  sur,  ie  domaine  est  si  vaste 
que  tous  ies  sujets  ne  pouvaient  etre  abord^.  11  convenait  de  focaiiser  ies  travaux  sur  queiques 
uns  des  points  ies  pius  significatifs,  sans  toutefois  perdre  de  vue  i’unile  d’un  phenomene 
poiymorphe. 

1°  -  La  confrontation  propriete  inteiiectueiie  et  information :  panorama  intemationai  des 
tendances : 

En  premier  fieu,  ii  s’agit  de  dresser  un  panorama  comparatif  international  des  rapports 
entre  propride  inteiiectueiie  et  I’information.  Mr  ie  Doyen  Vivant  a  bien  voulu  accepter 
cette  t^iie  considerable  qui  consistera  a  embrasset  cette  vaste  matiere  pour  en  faire 
emerger  ies  lignes  profondes  d’evolution. 

C’est  ainsi  qu’il  nous  entraine  dans  Ie  temps  et  I’espace,  de  la  Gtece  aux  USA,  sans 
ncgliger  queiques  continents,  a  ia  recherche  des  cotes  de  I’originaiite,  ou  protectabiiite. 
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et  de  queiques  phares  pour  les  signaler. 

II  souligneia  les  equilibres  qui  se  dessinent  entre  les  diverses  families  a  I’interieur  du 
droit  de  la  propriete  intellectuelle :  comment  “le  droit  d’auteur  est  privilegie,  le  brevet 
courtise  et  le  droit  commun  revisite”,  selon  sa  tr»  expressive  trilogie. 

Ce  faisant,  11  nous  invite  a  nous  pencher  sur  Tune  des  problematiques  essentielles 
aujourd’hui  qui  resuite  de  rintemationaiisation :  les  divergences  et  convergences  des 
droits  nationaux,  apparentes  ou  reelles,  au-dela  dbs  philosophies  juridiques  ou  des 
terminologies  partiojlicres. 

Les  banques  de  donnees,  les  logiciels,  systemes  expert  constituent  les  objets 
etudies.  II  constate  que  si  I’information  est  au  “coeui”  de  ces  objets,  les  outils  du  droit 
apprehciidcnt  peu,  ou  de  fa^on  insuflisante,  I’information  en  tant  que  telle,  notamment 
le  copyright,  si  ce  n’est  le  brevet. 

C’est  peut-ctre  que  le  concept  de  propriete,  element  commun  a  ces  instruments 
juridiques,  est  peu  adapte  a  rinformation  ou  bien  que  Toutil  pertinent  fait  encore  defaut 
dans  nos  systemes  juridiques.  Avec  moins  d’exigence,  ne  faut-il  pas  songer  recourir  a 
des  concepts  classiques  du  droit  commun.  Des  moyens  de  portee  juridique  plus 
restreinte  certes,  mais  non  sans  utilite  pour  asseoir  un  droit  (contrat)  pour  sanctionner 
un  comportement  anti-social  (delit  civil  ou  penal,  responsabilite,  parasitisme, 
concurrence  deloyale). 

Cette  multiplication  des  droits,  cet  “emicttement”,  dit  Mr  Vivant,  ajoute,  bien  que  cela 
ne  soit  pas  sans  queiques  avantages,  a  la  complexitc  des  tentatives  nationales  et 
Internationales  pour  claborer  un  droit  apte  a  apprdiender  I’information. 


2°  -  Logiques  et  pratiques  sectorielies  des  entreprises  Internationales  dans  la  gestion  de 
rinformation,  le  transfert  de  technologie : 

Contre-point  complementaire  au  panorama  des  tendances  mondiales  du  droit,  quelies 
sont  les  tendances  chez  les  grands  acleuni  ?  I/analyse  des  pratiques  dans  leur  stratcgie 
de  gestion  de  rinformation  et  du  transfert  de  technologie  devrait  pcrmettre  de  degager, 
a  present  d’un  point  de  vue  plus  opcrationnel,  les  tendances,  solutions  et  questions, 
qui  se  dessinent  dans  cette  cortfrontation  entre  information  et  propriete  intellectuelle. 
Mr  Robert  W.  Beckham,  Directeur  du  Departement  de  la  Propriete  Intellectuelle  a  la 
Defense  Research  Agency  porters  notre  attention  sur  les  sccteurs  de  I’aviation,  de  la 
recherche  et  de  la  defense  dans  lesquels  les  systemes  d’information  et  les  transferts  de 
technologies,  spccialement  du  fait  des  operations  de  cooperation  intemationale,  jouent 
un  role  croissant  et  dont  la  maitrise  est  de  plus  en  plus  determinante  pour  la  strategic 
des  entreprises. 
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3°  -  Reprographic :  licence  legale  et  voie  contractucllc : 

Les  300  billions  de  photocopies  illicites  effectuees  chaque  annee  dans  le  t.ionde 
constituent  I’un  des  dePis  economiques  et  juridiques.  La  reproduction  de  materiaux 
proteges  a  ete  laissee  longtcmps  sans  pratique  active  de  protection  de  la  part  des 
titulaires  de  droits.  L’ampleur  du  phenomcne  a  conduit  les  editeurs  et  auteurs  a  se 
preoccuper  du  “pho;or''>.liage’’.  Cette  activite  de  reproduction,  jusqu’a  present 
detneurt-e  “souterraine'  d’t  n  point  de  vue  economique  et  juridique,  tente  d’emeigei 

Les  droits  individuels  pouvaut  piu:  s’exercer,  la  gestion  collective  s’imposc  d’elle- 
meme.  Mais  deux  grands  s*  atonies  de  gestion ^^...dique  sont  en  competition ;  le  conrrat 
et  la  licence  legJe. 

Mr  Col';i  P  Hadley,  chief  executive  de  la  CLA  (Copyright  Licensing  Agency)  ..n 
Grar.  <c  Bretagne,  soulign-  "Interet,  tant  pour  les  utilisateurs  que  pour  les  detenteurs 
d',  >.  •!  <,  de  ucve'oppe; «'  i  j  -feme  fondc  sur  une  base  volontaire  plutot  qu’imposee 

■  men.  *  ■  .1  neccssaiie  de  ^rd  'oir,  dans  certains  cas,  des  substituts  de  licence  non 
volon!',..e.  te!  que  rex'ensinr,  J’accord  colleciii'  C’est  Tune  de  ses  dix  propositions 
d'lri  ;.(tation  p  jur  un  sv'iiomc  juridique  pertincp..  Pertinent  car  11  repose  sur  I’equilibrc 
di?  intcr.ts  divers  en  pre  rce  '-t  ’c  ]u’i’  offre  une  solution  rationnelle  a  la  gesti  .in 
u'r  '  ,  .icncic.": 

Dans  !’o'ptiqi.e  du  marche  mondial,  ia  proposition  relative  a  I’egalite  de  traitement 
national  /  ctranger,  tard.  en  ce  qui  coi.ceme  la  tarification  que  la  repartition,  retient 
I’attention  car  elle  pounait  etre  source  d'un  veritable  transfer!  de  pouvoir  a  I’echelle  des 
continents  dont  les  enjeux  stratepjiqucs  et  economiques  sont  loin  d’etre  admis  faute 
0  un  juridique  liucmatiorusl  adequat. 

Le  .systeme  juridique  pour  la  gestion  de  la  reprographie  qui  s’elabore  et  se  met  en 
place,  serait-il  deja  -.'tpasse  ?  Chacun  devine  en  effet  que  le  procedc  de  reproduction 
veritable  sera  numerique  -  I’clcctrocr,.;'?  Me;  ace  ou  espoir?  Les  moyens  techniques 
offrcnt-ils  des  repouse’  aux  ris^ues  qu’ils  secretent  ?  Le  controle  electronique 
gcneialise  serait-il  er.visageable  qu’il  conviendiait  au  prralabie  de  s’assurer  d’une  unite 
de  vue,  au  plan  international,  sur  la  qualification  juridique  des  operations  d’electro- 
cupie  aftn  de  determiner  si  eiles  donnent  bien  prises  a  des  droits. 


4”  -  Services  electroniques  d’information : 

Le  developpemerd  des  services  electroniques  d’inforraation  constitue  tres  certainement 
I’un  des  phenomenes  qui  caracterise  la  decennie  qui  vient  de  s’achever.  Comme  on  le 
constate,  ia  problematique  "reprographie”  s’clargit  par  interpenetration  et 
differenciation  a  la  fois  de  cette  technologie  combinatoire  muiti-fonctionnelie  qui 
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pcrmet  reproduction,  representation  et  surtout  traitenent  et  circulation  de  I’information. 

Ces  particularitcs  font  du  secteur  des  services  electroniques  d’information  un  revciateur 
-  laboratoire  juridique. 

La  numerisation,  les  capacite  et  rapidite  de  stockage,  de  traitement  et  de  circulation  font 
emerger  de  nouveau  biens,  les  banques  de  donnees,  de  nouveaux  acteurs,  producteurs, 
editeurs,  serveurs  ...  dont  les  relations  avec  les  objets  quMls  produisent,  traitent, 
distribuent,  ont  dCi  etre  elaborees. 

La  rapidite  du  developpement  de  ces  services,  leur  particularisme,  leur  cvolutivite,  ont 
contraint  a  emprunter  des  processus  de  production  du  droit  qui  laissent  une  plus  grande 
place  aux  professionnels,  a  la  pratique.  En  d'autres  termes,  a  choisir  la  voie  de  la 
regulation,  voire  de  I’auto-regulation  plutdt  que  celle  de  la  reglementation.  Les  contrats 
et  les  codes  de  bonne  conduite  en  constituent  les  instruments  privilegies,  comme  nous 
I’exposera  Mr  Joe  Bremmer,  Attorney,  Conseiller  de  Databax  Developpement 
Corporation. 


5°  •  Quelles  relations  entre  secteur  public  et  prive  ? 

Mais  n’est-ce  pas  le  developpement  de  ces  services  electroniques  qui  a  fait  emerger  une 
nouvelle  problematique  sur  le  marche  de  IMnformation  :  le  regime  juridique  de 
i'information  administrative,  ainsi  que  les  conditions  d'intervention  du  secteur  public 
sur  le  marche. 

La  question  n’est  pas  nouvelle.  Les  gisements  informationnels  publics  sont  anciens  et 
considerables,  dans  de  nombreux  secteurs.  Mais  I’electronisation  renouvelle  et  elargie 
la  problematique. 

Une  problematique  complexe  car  le  sujet  interfere  avec  une  diversite  d’aspects  legaux 
relevant  notamment  du  droit  de  la  concurrence,  au  droit  des  donnees  nominatives,  au 
secret,  comme  I’expose  Mr  Herbert  Burckert,  Attorney  a  la  Cour  de  Cologne, 
Professeur  invite  a  I’Universite  de  Laval. 

Quel  equilibre  etablir  entre  les  prerogatives  necessairesa  I’exercice  des  responsabilit^ 
des  pouvoirs  publics,  locaux  ou  nationaux  et  le  fonctionnement  du  marche  de 
I’information  ?  C’est  poser  la  question  d’une  eventuelle  deregulation  de  I’activite 
informationnelle  de  I’administration.  Mr  Burkert  fait  une  approche  en  parallele  de 
ccrtaines  reflexions  ou  positions  aux  USA  et  en  Europe  pour  souligner  combien  une 
demarche  pmdente  et  balance  lui  apparait  indispensable,  car  il  conviendrait  de  prendre 
en  compte  la  speciHcite  des  functions  de  I’information  du  secteur  public. 


6°  -  Les  ttanfeits  de  technologie :  negociations  intemationales  et  travaux  en  cours : 

Le  transfert  des  technologies  est  par  essence  un  tiansfert  d’infomriation,  que  le  transfert 
porte  sur  des  competences,  du  savoir-faire  ou  des  donnees.  Si  son  importance 
quantitative  est  delicate  a  evaluer,  son  importance  qualitative,  voire  strategique,  conduit 
a  I’excrcice  de  contrdles  qui  font  I’objet  d'une  reglementation  specifique  et  dans  divers 
secteurs  a  la  mise  en  place  de  cadre  regulatoire. 

Ces  informations,  en  tant  qu’elles  s’integrent  dans  des  processus  industriels,  civils  ou 
militaires,  suscitent  des  modalites  juridiques  particulieres  de  transfert  qui  sont 
marqu^  par  I’environnement  technique  et  economique,  objet  meme  de  I’information, 
et  par  la  nature  meme  du  secteur  d’activitc.  C’est  ainsi,  comme  le  souligne  Mr  le 
Contrdleur  General  des  Armees,  Paul  Freiermuth,  que  les  transferts  de  connaissances, 
de  competences  et  de  performances  s’efl'ectuent  sur  la  base  d'accord  de  cooperation,  de 
partenariat,  dans  un  cadre  bilateral  ou  multilateral,  selon  les  pays  et  les  secteurs. 

Malgre  ces  specificites,  certaines  preoccupations  apparaissent  communes  aux  autres 
domaines  de  I’activite  informationnelle :  transfert  ne  signiile  pas  abandon  des  droits, 
mais  usage  autorise  limite.  Le  probleme  de  la  protection  contre  une  dissemination  cu 
utilisation  indue  est  recurrent. 


T  ■  La.  nouvelle  Europe : 

L’Europe  est  un  acteur  privilegie  de  i’information  et  de  la  propriete  intellectuelle  en 
raison  de  sa  complexite,  de  son  poids  sur  le  marche  des  technologies  de  I’information 
et  du  double  mouvement  interne  et  exteme  qui  I’anime.  La  Communaute  Europeenne, 
au  centre  de  ce  mouvement,  mene  en  elTet  une  intense  politique  interne  pour  la  mise  en 
place  du  marche  unique  de  1993  et  developpe  une  politique  exteme  dans  les  enceintes 
intemationales  et  aupres  des  pays  de  la  nouvelle  grande  Europe  •  anciennement  pays  de 
I’Est,  notamment. 

Les  aspects  juridiques  ont  etc  identifies  par  les  dirigeants  de  la  CEE  comme  I’un  des 
obstacles  a  I'instauration  du  marche  unique  de  I’information.  De  nombreuses  initiatives 
ont  done  ete  prises  par  la  Commission  et  des  mesures  adoptees,  ou  mises  en  chantier, 
pour  parvenir,  au-dela  de  la  diversite  des  systemes  juridiques  natiunaux,  a  elaborer  une 
base  commune  compatible.  Cette  demarche  est  illustr^  par  de  nombreux  exemples  que 
cite  Mme  Bridget  Czamota,  administrateur  principal  a  la  Commission  (DG  III)  : 
logiciel,  topographic  de  semi-conducteur,  banques  de  donnees,  reprographie,  donnees 
nominatives ...  sans  oublier  les  marques,  breveb,  standard  de  normalisation ... 

La  demarche  communautaire  se  coiifronte  sur  la  scene  Internationale  aux  grands  acteurs 
comme  les  USA  et  le  Japon,  notamment  dans  les  enceintes  et  negociations  en  cours  au 


sein  du  GATT  qui  scront  coitmentees  par  Mine  Czamota,  avant  qu’elle  n’evoque 
I’emergence  de  la  gtande  Europe,  nee  des  bouleversements  de  ces  demieres  annees  et 
dans  laquelle  une  autre  organisation  joue  un  role  important  sur  divers  points  du  secteur 
informationnel :  le  Conseil  de  I’Europe. 

8°  -  Information  et  responsabilite : 

L’activite  informationnelie  est  a  huut  risque.  Les  responsabilites  encourues  sont 
multiples,  les  dommages  dans  certains  cas  peuvent  etre  considerables. 

Dans  la  chaine  des  operateurs  (le  foumisseur  d’information,  le  foumisseur  de  service, 
le  serveur),  est-il  concevable  d’identifler  Tun  d’entre  eu.x  pour  assumer  la 
responsabilite  final'*  ?  Mais  sur  quel  fondement  cette  responsabilite  serait-elle 
raisonnablement  assise  :  la  faute,  la  negligence  ?  Les  principes  traditionnels  sont-ils 
transposabies  a  la  gestion  de  milliards  d’octects  a  la  seconde ...  ? 

Pour  Mr  Steven  J.  Metalitz,  Vice  President  et  Conseiller  General  de  I’Association  de 
ITndustrie  de  ITnformation  (I.I.A.),  le  developpement  des  services  d’information  se 
realise  dans  un  environnement  juridique  qui  se  caracterise  par  trois  poles  de 
responsabilite  lies  t  trots  types  de  droits  et  personnes :  I’auteur  et  autres  sources,  les 
personnes  citees  et  futilisateur. 

L’amenagement  des  clauses  contractuelles  ne  peut  permettre  d’echapper  a  toute 
responsabilite  nous  precise  Mr  Steven  J.  Metalitz  qui  prone  une  demarche  prudente 
dans  la  mise  en  oeuvre  des  solutions  et  suggere  d’emprunter  la  voie  de  I’auto- 
regulation  pour  trouver  la  juste  balance  des  interets  en  presence  et  la  flexibilite 
neccssaire. 


Conclusion : 


De  nombreux  aspects  du  marche  international  de  I’information  doivent  retenir  encore 
I’attention.  On  songe  ici  aux  diverses  questions  liees  aux  relations  contractuelles  et  au 
probleme  delicat  des  conflits  de  lois  et  de  juridictions.  Mais  le  plus  souvent,  ils  constituent 
1 ’environnement  plus  general  de  toute  activite  transfrontaliere,  sans  pourautant  negliger  le  fait 
qu’ils  peuvent  etre  marques  a  certains  egards  par  la  specificite  du  droit  de  la  propriete 
intellectuelle  ou  les  particularites  de  I’activite  informationnelie. 
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PROPRIETE  INTELLeCTUELLE  ET  INFORMATION 
Panoraisa  camparatif^  international 

Michel  VIVANT 

Doyen  de  la  Faculty  de  Drott 
et  des  Sciences  Economiques  de  Montpellier 
(France) 

Expert  aupr^s  de  la  Commission  des  Communautes  europ^ennes 
Consul tant 


1.  II  est  certainnment 
audacieux  de  pretendre  dresser  un 
panorama  international  de  l 'etat  des 
syst^mes  nationaux  de  propne.e 
Intel lec tuel le  afin  de  discrrner 
comment  ils  apprehendent  o«i  sont 
susceptibles  d ' apprehender 
1  *  information  et  r^guler  le  marche 
de  cel le-ci . 

l.l.  La  notion  m^me 
d * informat ion  est  vague  et  peut  etre 
entendue  de  maniere  plus  ou  moms 
large  jusqu'^  comprendre  les 
"objets"  les  plus  vanes  :  presse  et 
livre*  logiciel  et  syst6me-exper t ♦ 
banque  de  donnees  et  emission  de 
television)  technique  brevetable  en 
tant  qu*une  technique  divulguee 
constitue  une  information  pour  les 
entreprises  presentes  sur  le  marche* 
slgnes  distinctifs  comme  les  marques 
en  tant  qu’il  s’agit  d ’ information 
pour  le  consommateur , . .  Sans  omettre 
qu*information  peut  renvoyer  e 
information  du  citoyen  ou  du  salarie 
par  exemple.  Dans  le  contexte  qui 
est  le  notre*  il  est  clair* 
cependant*  que  la  notion  doit  ?tre 
resserree.  L* information  est  ici 
Celle  qui  est  traitee  par  les  hautes 
technologies  (high  techngjogjes)  et 
transite  par  les  syst6mes  de 
communication  moderne  :  informatique 
au  sens  le  plus  large  du  mot  et 
telecommunications*  presse 
eiectronique  par  exemple*  si  I 'on 
doit  parler  de  presse*  mais  non 
point  presse  sous  forme  papier 
tradi tionnel le. 

l.S*  La  notion  de  propriete 
Intel lectuel le*  a  I’encontre  du 
premier  sentiment  qu'on  peut  en 
avoir*  n^est  pas  non  plus 
parfaitement  cernee*  du  moms  a 
I'echelle  internationale.  La 

espagnol 

et  en  droit  espagnol  renvoie  au  seul 
droit  de  la  propri6t6  litt^raire  et 
artistique  (droit  d'auteur  et 
en  droit 

frangaiS)  les  mots  Equivalents  de 
propriEtE  Intel lectuel le  couvrent  ce 
m@me  champ  de  la  propnEtE 
littEraire  et  artsstique  mais  aussi 
celul  de  la  propriEtE  industrielle. 
Et  encore  convient-il  de  noter  que 
deux  acceptions  de  ces  mots  sont 
encore  possibles  d'un  point  de  vue 
frangais  :  I'une*  Etroite*  qui  vlent 
d'etre  rappelEe  qui  reserve  le 
vocable  a  ce  qu'un  juriste  de  droit 
continental  qualifxera  de  propriEtE 
CrEservation 

privative")*  I'autre*  plus  large* 


qui  rejoindra  les  pratiques  anglo- 
amEricaines  pour  considErer  tous  les 
mEcanismes  Juridiques  aptes  a 
assurer  la  "gestion"  d'une  valeur 
Economique*  qu'il  s'agisse  de 
mEcanismes  contractuels*  de 
mEcanismes  de  1 'ordre  des  dElits 
dans  les  droits  contmentaux  ou  des 
dans  les  droits  de  common  l_aw 
ou  de  propriEtEs  proprement  dites, 

Af m  do  ne  pas  restremdre 
abusivement  notre  champ 
d' investigation*  il  sera  raisonnable 
id  d'adopter  la  vision  la  plus 
large*  d'autant  que*  si  nul  n’ ignore 
que  droit  d'auteur  et  csOyCiQDjt  sont 
spEcialement  sollicitEs  pour 
rEpondre  au*<  difficultEs  nEes  de  ces 
nouveaux  sec  tours  de  1 'Industrie  de 
1 ' informat  ion*  on  ne  saurait  ignorer 
davantage  qu'il  ne  s'agit  pas  la 
d'une  voie  exclusive.  Une  option 
moms  ouverte  dEbouchorait  sur  une 
vision  mutilEe  de  la  rEalitE. 

2*  PropriEtE  intellectuel le  et 
information  :  nous  nous  efforcerons 
done  d'examiner  comment  les  divers 
systEmes  de  droits  nationaux  tentent 
de  rEpondre  aux  dEfis  inattendus 
lancEs  par  les  nouvelles 
technologies  de  1 ' information  et  de 
la  communication.  Nous  tenterons  de 
dEgager  les  enjeux  et  les 
cheminements  communs  que  suscite 
cett©  communautE  d'enjeux.  Nous 
noterons  dans  le  m?me  temps  les 
divergences  de  philosophies  et  de 
pratiques  qui  peuvent  ?tre  sources 
de  ruptures  entro  rEgions  du  globe 
voire  de  pays  a  pays  et  de  la  sorte 
aller  a  I'encontr©  de  I ' mstauratioo 
d'un  marc.hE  international  sGr  de 
1 ' information,  Le  jeu  oppositions  - 
rapprochements  entre  systEmes  et 
entre  solutions  retenues  au  sein 
m?me  d'un  systEme  Etant  constant 
tEmoigne  bien  des  incertitudes  qui 
rEgnent  a  ce  jour, 

8«1*  Un  rappel  gEnEral  et 
gEnErique  est  pourtant  possible  et 
de  surcroit  nEccssaire  en  prEalable 
a  tout  autre  dEveloppement »  a  savoir 
que  la  norae  de  dEpart  est  la  non~ 
protection,  Une  formule  repue  en 
France*  mais  qui  vaut  pour  tous 
pays*  dit  que  "les  idEes  sont 
de  libre  p*^rcours"  (Oesbols). 

L' information*  comme  telle* 
n'appartient  a  personne  ou 
appartient  a  tous  (comme  on  voudra). 
Le  droit  peut  venxr  affermir  une 
rEservation  factuelle  pour  assurer 
le  secret  quand  le  dEtenteur  a 
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choi^i  CO  fftoyen  pour  s’asourer  la 
maitrise  de  1  * i nformat xon  (c'est  lo 
statut  bien  connu  du  savoxr-fajre  ou 
know-how).  II  ne  peut  offrir  un 
autre  statut  A  cette  information* 
selon  ses  propres  canons*  que  si 
colle-ci  pr^sentc  tol  ou  tel  trait  : 
carac  t^re  invent  if  *  ”f  a^onnage** » . . . 

2- 2.  Ce  rappel  fait,  si  I'on 
ne  s’attacho  pas  A  des  protections 
•■p6r  iphOr  iques"  comme  le  droit  des 
marques  qui*  identifiant  un  produit 
informationnel  comme  il  le  ferait 
d'un  autre,  permet  de  retenir  une 
clientele  mais  n’assure  pas  de 
droits  sur  la  creation  en  tant  que 
telle*  CO  sont  ains:  quelques 
mOcanismes  sp6cialement  dlus  par  la 
pratique  quMl  faut  consid^rer  et 
qui  sc  pr6sentent  dans  un  curieux 
rapport  dialectique  commo  si*  A 
chaque  fois,  les  insuff isances  de 
I’un  poussaient  praticiens  et 
l^qislateurs  ^  opter  pour  un  autre. 
C’est  ainsi  que.  s'll  est  dvident* 
comme  nous  I'avons  ddjA  dit*  que  le 
droit  d’auteup  et  le  coqyri.ght  sont 
dominants.  4  I’dchelle  de  la 
planete.  pour  ces  technologies  de 

1 ’ information,  il  est  flagrant  aussi 
que  le  recours  au  brevet*  qu'on 
croyait  6carte»  rcssurgit*  de  m?me 
que  revient  sur  le  devant  de  la 
scene,  sp^cialement  0our  des 
creations  non  encore  bien 
"encadrees" 1  un  appel  au  droit 
common,  au  besom  ropensd>*  sans 
oublier  bien  sOr  la  voie  des 
protections  sui.  generi_s. 

Nous  etudierons  done  tour-a- 
tour  : 

-  le  droit  d'auteur  privil^ie  (I); 

*-  le  brevet  caurtise  (II); 

-  et  le  droit  comiiun  revisits  (III). 

avant  do  dire  un  mot,  en  forme 
d'ultime  interrogation*  sur  de 
possibles  nouvelles  pistes. 

I--  LE  DROIT  D'AUTEUR  PRIVILEGIE 

3-  Droit  d’auteur  et 
£29I^£i9!}^  trouvent  one  place  que 
1 'on  peut  qualifier  de  naturelle 
dans  un  certain  nombre  do  cas  pour 
lesquols  la  transposi t icn  do 
I'ancien  au  nouveau  se  fait  do 
mani^re  aisdo*  Le  passage  do  I'un  A 
1 'autre  se  r^alisant  en  quelque 
sorte  en  douceur.  Commo  jadis  la 
photographie  a  pu  apparattro  comme 
prolongoant  la  peinture  (encore 


qu'il  ne  faille  pas  oublier  que, 
pour  certains,  le  cotO  "mecanique’’ 
de  la  premiere  devait  lui  faire 
dOnier  tout  caract^re  artistiquo  et 
que  pareille  id^e  a  laiss^* 
aujourd’hui  oncore,  ccrtaines 
■'scones*'  dans  nos  lois). 

1 1  en  va  ainsi  de  I ’ imago 
digitalisOe  qui*  bien  qu’objot  d'un 
tel  traitomont*  reste  d'abord  une 
image,  ou  de  I 'edition  Olectronique 
dont  lo  changement  de  support 
n'affocto  Ovidcmment  pas  la  quality 
d’Odition.  C'est  ainsi  que  la 
doctrine  nOerlandaise  a  souligne  que 
la  forme  digital isOe  Ovontuel lement 
adoptee  n’affoctait  pas  la  nature 
ecrito  d'un  travail  (Meijboom)  et 
que  le  droit  frangais  soumet  la 
presse  Olectronique  au  droit  general 
de  la  presse  tant  pour  los  aspects 
directs  de  droit  d’auteur  que 
par  exemple  pour  los  questions  de 
responsabi li te  qui  peuvent  se  poser. 

4.  Droit  d’auteur  et 
ont  conquis*  de  haute  lutte.  ou  sont 
en  tram  de  conquerir  une  somblablo 
place  pour  ce  qui  est  des  logiciels 
et  dos  banquos  de  donndcs. 

Les  Gtats-Unis.  avec  la  reformo 
Copyright  Act  inter  venue  en  1900. 
ont  montre  la  vote  ii  propos  des 
programmes.  L’Allemagne*  lo  Chili, 
la  France.  le  Japon  ont  adoptO  des 
lois  analogues  rtOs  1985,  A  travers 
lois  ou  jurisprudence,  la  plupart 
des  pays.  d6vciopp6s  ou  a  tout  lo 
moms  soucieux  do  participer  au 
concert  des  notions,  se  sont  rallies 
a  cetto  solution  (Canada  ou  Nexique 
sur  lo  continent  americain,  Espagne 
ou  Royaume-Uni  sur  le  continent 
ouropeon, . . , >  fCt-ce  parfois  avoc 
reticence  (Austral ie  ou  Qresil).  La 
doctrine,  la  ou  il  n'oxisto  pas 
d'autre  source,  s’est  g6neralcment 
prononcee  dans  lo  m5me  sens  (qu'il 
s'agisse  de  pays  aussi  differcnts 
QUO  le  Congo,  le  Luxembourg  ou  lo 
Perou).  La  Commission  des 
Communautes  ouropeonnos  vient 
d'adopter,  en  mai  1991,  une 
directive  aux  termes  do  laquello  los 
programmes  sont  des  oeuvres 
litterairos  qui,  sous  quelques 
regies  particul lOres,  doivent  ?tre 
traiteos  comme  tolles. 

Pour  ce  qui  est  des  banquos  do 
donnees,  rarissimos  sont  les  Etats 
quiy  commo  la  Republique 
dominicome,  ont  dit  oxprossement 
lour  accorder  une  protection  au 
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txtre  de  la  propri6t6  litt6raire  et 
artxstiquej  mais  le  consensus  se 
fait  pour  la  reconnaissance  d’une 
telle  protection  et  telle  ou  telle 
decision  nationale  peut  m^me  ^tre 
soHicit6e  en  ce  sens.  Les 
autorites  communautaires 
trovaiHent>  d’ailleursi  h  un  projet 
de  directive  qui  consacrerait  ce 
choix . 

ti-  Ces  convergences  ne  reglent 
pas  tout>  cependant,  et  loin  de  la. 

Sans  m5me  s’arrgter  au  fuxt  que 
les  exemples  donn^^s  ne  doivent  pas 
masquer  1 ‘existence  d ' incer t i tudes 
(quo  dire*'  par  exemple»  d'un 
systeme-exper  t'^ )  »  il  est  de  fait 
qu’il  ne  suffit  pas  de  se  retrouver 
sur  quelques  mots  a  forte  valeur 
dvocatrice  s  protection*  droit 
d 'auteur  <ou  c.qpvr  i.ght.> » 
or  ig I na 1 1 te ».. .  pour  parler 
reellemont  le  m§me  langage  et 
concr6tement  mettre  en  place  des 
systames  de  droit*  sinon  semblables* 
du  moms  do  m?me  esprit  et  propres  a 
permettre  v6r : tablement  la  mise  sur 
pied  d'un  marchd  international  de 
1 ’ information. 

Les  special istes  do  ces 
questions  savent  bion  que  les 
philosophies  des  divers  systemes*  et 
specialement  du  droit  d'auteur 

dlaytqre, . . . )  d'une  part  et  du 
SSPyriStli  d'autre  part*  sont  tres 
differontesi  ce  qu:  induit  des 
pratiques  tout  a  fait  dissomblables. 
Ni  les  conditions  de  la  protection 
offerte*  ni  les  effets  de  celle-ci 
ne  SI?  pr6sontont  dans  les  m^mes 
termes  de  region  a  region  <du 
globe) j  SI  ce  n'est  de  pays  a  pays. 

11  sera  assez  ais^  de  le 
demontrer  en  donnant  a  cette 
approche  en  termes  de  conditions  et 
d'effets  un  tour  plus  concret*  a 
travers  deux  interrogations  :  quelle 
creation  protege-t-on'^  Quelle 
protection  offrc-t-on*^  Nous 
laisserons  de  cote  les  disparites 
strictement  procddurales  :  depot  ou 
i>bsence  de  ddpSt*  necessite  ou  non 
d'une  mention  revondiquant  un  droit 
sur  la  creation. . . 


Quelle  creation  prot^e-t-on? 

6.  II  ne  s'agit  pas  de  se 
redemander  icx  si  I'on  protege  ou 
non  un  logiciel  ou  telle  ou  telle 


autre  creation  en  soi.  Mais  de  se 
poser  la  question  de  savoir  ce  qui 
justifie  1 ' intervention  du  droit* 
sur  quel  cntere  un  Office  national 
(quand  office  il  y  a)  ou  un  juge 
acceptera  de  reconnaitre  protection 
ou  non  a  une  creation  donnee* 
logicielle  ou  autre.  U' interrogation 
est  done*  sx  on  veut  voir  les  choses 
ainsx*  de  philosophie  du  droit  et 
dos  droits*  mais  il  est  clair  aussi 
qu'elle  est  tres  pratique*  puisque* 
selon  la  reponse  apporte©*  le  m?me 
bien  pourra  ?tre  tenu  ou  non  pour 
susceptible  de  protection,  avec  tout 
CO  que  cela  peut  impliquer  du  point 
de  vue  du  marche. 

7-  Quand  tous  les  droits  font 
de  la  condition  d 'or xg ina 1 i te 
(onginalite  de  I’oeuvre)*  la 
condition  de  sa  protection,  il 
convxent  done  de  sc  demander  ce  que 
pratiquement  cela  recouvre. 

7.1  La  philosophic  du  droit 
d’auteur  5trji£tp  spnsu  est 
clairement  personnal xste. 

L 'or ig inal i t6  est  ainsi  d^finie 
par  la  doctrine  frangaxse 
traditionnelle  .(Desbois  ou 
Colombot),  rejointc  par  la  doctrine 
espagnole*  italienne*  grecque 
(Koumantos)*  comme  I'empreinte  de  la 
personnalit^  de  1 'auteur  pr^sente 
dans  1 ^oeuvre,  sur  I'ld^e  -  qui  a 
fait  I'objct  de  d6bat  en  philosophie 

Hegel)  -  selon  laquelle 
1 'oeuvre  est  “une  emanation 
incessamment  agiscante  ...  de 
1 ' mdi vidu"  (Salei  1  les > .  L 'oeuvre 
est  protegee  parce  qu'elle  est  le 
prolongenent  de  I'auteur.  Elle  ne 
peut  done  l'?tre  que  sx  I'auteur  est 
“present”  dans  I’oeuvre  A  prot^ger. 
On  congoit  qu'une  telle  conception 
convienne  mieux  6  un  tableau  de 
Picasso  Qu'a  une  creation 
logiciei le. 

7.8  En  revanche,  si  I'on  a  pu 
ecrire  :  "Copyright  js  a  property 
y^l.5.h  authors  have  m 

they  ergatfi” 

(Dworkin  &  Taylor),  il  ne  faudrait 
pas*  pour  autant*  en  conclure  qu'un 
m?me  lien  personnel  entre  1 'oeuvre 
et  I'auteur  est  exige  dans  ce 
system©  de  copyright, 

Cela  est  par  t  icul  lererrent  net 
quand  on  lit  sous  la  plume  des 
auteurs  a  1' instant  cites  que 
I'exigence  d 'orig inal i t6  signifie* 
quant  aux  oeuvres  litt^raires,  “oqt 
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Qgfii.ed'’  ou  que  tel  autre  auteur 
parle  en  termes  g^n^raux  de  "skjJJ 
L^^oyiC."  (Chalton).  On  salt  aussi 
que»  pour  certains*  la  protection 
est  ou  devrait  ?tre  le  prxx  de  la 
transp i rat  ion  (sweat  of  the  brow). 

L ’ appl icat ion  A  des  oeuvres 
" industr lel les"  <qu*il  s*agisse 
d* industries  de  1 ’ informat ion  ou 
d*autres  industries)  est  dvidemmcnt 
plus  commode  dans  cette  conception 
des  choses  que  dans  le  cas 
pr^c^dent . 


7.3  Moms  marques  dans  un  sens 
ou  dans  1 'autre*  d'autres  droits 
rev^lent  des  choix  medians. 

Dans  la  legislation  turque*  li 
est  ainsi  question  de  "creation 
Intel lectuel le  refietant  la 
personnalite  de  1 'auteur".  Et  la 
formal©  est  5;  ncter  car  elle  amorce 
un  glissementi  de  ’a  personnalite 
(individu  consider©  globalement) 
qu’elle  vise  toujours  comme  par 
•^xemple  en  France*  vers  1' intellect 
(qui  n’est  qu'une  dimension  de  la 
personne).  II  semble  bien  que  I'ldee 
soit  ©galement  present©  en  Allemagnc 
quand  il  est  question  de  "creation 
Intel lectuel le  personnel le" .  A 
Panama*  ^  cote  do  la  creation 
artistique*  est  vis6e  la  production 
resultant  d’un  "effort  personnel 
d ’ Intel  I igence" .  L'accent  est  encore 
mis  aux  Pays-Bas  sur  les  choix  - 
impl ic X tement  intel lectuels  - 
personnels  faits  par  I'auteur, 

7.4  II  est  Clair  que  les 
different^  droits  nationaux  ne  sont 
pas  semblablcment  prepares  a 
dccueillir  des  creations  dans 
lesquelles  la  dimension 
t'scnnologique  pout  sembler  dominer 
et  le  travail  ou  1 ’ investissement 
plus  important  que  la  creativite. 

0.  II  faut*  cependant, 
certainemont  se  garden  d'une 
systematisotion  absolue*  trop 
dogmatique. 

8.1  Les  consequences  concretes 
pGuvent  n'5tre  pas  cel les  que  I'on 
attendaient.  Ainsi*  si  la  loi 
britannique  permet  expressement  que 
soient  protege&s  les  compilations 
(Act  1908*  art,  3.1)*  alors  que  la 
Cour  de  cassation  frangaisc  a 
declare*  en  1989  (Cour  de  cassation* 
I  ere  ch.*  2  mai  1989)*  que  cel les- 
Cl  ne  I'etaient  point,  il  n'en 
demeurb  pas  moms  que  des  listcs  de 
rencontres  sport ives  ont  ete 


protegees  au  Royaume-Uni  comme  I'a 
ete  un  annuaire  en  France' 
Cuneusement  m?me*  dans  un  systeme 
qui  est  de  cpgyr^ght *  la  Cour 
Supreme  des  Etats-Unis  a  recemment 
refuse  d'admettre  la  protection  d'un 
annuaire  per  le  coa^ri.ght,  recusant 
au  passage  les  opinions  doctrinales 
sur  le  pnx  a  reconnaitre  a  la 
transpiration  ©voquees  plus  haut 
(Cour  Supreme*  Feist  ys  Rural 
Telephone*  27  mars  1991). 

8.2  Reste  que  les  disparites 
de  philosophie  ne  sont  pas 
depourvucs  d' incidence.  On  en 
donnera  un  exemple  positif  et 
un  exemple  prospectif. 

6.2.1  Donnee  positive  : 
partant  de  visions  proches  mais 
manifestant  des  sensibilites  tres 
differentes  aux  nouvelles 
technologies,  les  deux  juridictions 
les  plus  eievees  dans  I'ordre 
judiciaire,  en  Allcmagne  et  en 
France,  ont  donne,  sur  Id  question 
de  la  protection  des  logiciels,  des 
reponses  aux  effets  diametralement 
opposes.  Le  Bundesqgr  i.chtghgf ,  le  9 
mai  i9S5  larret  Inxesboprogramm) .  a, 
en  effet,  conserve  une  attitude, 
conform©  a  la  tradition,  trbs 
exigeante,  ecartant  par  la  m?me  du 
benefice  de  la  protection  legale  le 
plus  grand  nombre  des  logiciels;  on 
a  dit  que  desormais  ne  pouvait 
acceder  a  celle-ci  que  "la  creme  des 
cremes"  (Rattinger).  La  Cour  de 
cassation  frangaise  a  choisi,  tout 
au  contraire,  le  7  mars  1906,  au 
rebours  de  la  tradition  du  droit 
national,  d'objectxver  le  critere 
d 'or iginal i te  en  exigeant  seulement 
du  programme  qu'il  porte  "la  marque 
de  I'apport  intel lectuel  de  son 
auteur"  (arret  Babolat  c/  Pachot, 
rendu  en  Assembiee  piemere);  on 
peut  penser  que  le  plus  grand  nombre 
des  logiciels  peut  done  en  Trance 
etre  protege,  Mais  une  telle 
distorsion  n'est  ©videmmcnt  pas 
favorable  a  la  creation  d'un  march© 
transnational  -  meme  seulement 
europ6en  •  du  logiciel'  Et  la  prise 
en  compte  de  celle-ci  n'est  pas  du 
tout  etrangere  au  fait  qu'il  a  ©t© 
jug©  necessaire  de  definir  dans  la 
Directive  communautaire  ce  que  les 
Europeens  entendaient  recouvnr  du 
nom  d 'or iginal i te  (art.  1.3  ;  "Un 
programme  d'ordlnateur  est  proteg© 
s'll  est  original,  en  ce  sens  qu'il 
est  la  creation  intel lectuel le 
propre  a  son  auteur"). 


8«8.S  Illustration  prospective 
(la  difficult^  n'a  pas  encore 
affleuf^e  dans  la  pratique,  au  moms 
au  contentieux)  des  implications 
negatives  des  differences 
enregiStr^es  entre  droits 
nationaux  :  il  paraxt,  en  I’dtat,' 
extr?mement  difficile  do  concevoir 
un  marche  transfrontiere  de 
1 ' informat ion  eiectronique  qui 
releve  de  regies  fermes  et  claires 
des  1 ’instant  oCa  le  merne  fonds 
informationnel  peut  ici  se  voir 
reconnaitre  protection  et  lA  non. 

Le  rapprochement  de  la 
politique  communautaire  en  mati6re 
de  banques  de  donnees  et  de  la 
decision  precitee  de  la  Cour  supreme 
amencaine  fait  naxtre  une  telle 
inquietude. 

Plus  concreteme.''t »  une  etude 
que  nous  avons  conduite  pour  le 
compte  de  la  Commission  des 
Communautes  (Propr lete 
Intel lectuel le  et  ensembles 
informat lonnel s  automat i ses ,  1989) 
fait  nettement  ressortir  qu’au-delA 
du  noyau  dur  constitue  par  les 
banques  eJe  donn6es  et  autres  fonds 
"creatifs"  pour  lesquels  les 
attitudes  nationales  sont  a 
asscz  homogenes*  le  consensus  vole 
en  eclat  des  qu’il  faut  envisager  la 
protection  de  compilations  :  les 
Danois  (loi  de  1961,  section  49),  et 
plus  largement*  hors  Communaute 
europeenne*  les  Scandinaves 
disposent  de  regies  propres 
permettant  de  proteger  ces 
compilations  de  mamere  originale 
^ Bntanoiques 
les  visent  dans  leur  loi  sur  le 
droit  d’auteur  (voir  supra  n*  8.1), 
les  Allemands  connaissent  une  notion 
de  "petite  monnaie"  ( "kjejne  mynze" > 
correspondant  a  des  creations  qu'on 
pourrait  dire  de  faible  niveau  qui 
pourraient  servir  d  accueillir  les 
compilations  (Herberger),  mais  les 
Italiens  paraissent  bien  hostiles  a 
de  telles  idees  comme  les  Fran^ais 
SI  I’on  se  refere  a  1 ’arret  de  la 
Cour  de  cassation  dejA  cit6  <n®  8.1) 
de  J989,  encore  que  curieusement  la 
cour  d'appel  de  Pans  ait  qualifi^ 
une  reunion  d'objets  <de  vehicviles 
automobiles)  d^''oeuvre  de  I'homme" 
devant  recevoxr  une  protection 
pretorxenne  (Cour  de  Pans  25  mai 
1988)!  Nous  ne  mul tipi ierons  pas  les 
exemples  mais  tous  les  ingredients 
sont  la  pour  qu’une  banque  de 
donnees  etablie  a  Dusseldorf  et 
interrogee  a  Milan  n’ait  pas  le  m^me 


statut  juridique  dans  les  deux 
Ctats. 

Cette  conclusion,  peu 
discutable,  montre  bien  qu’il  n*':?st 
pas  possible  de  se  satisfaire  de  cet 
etat  de  choses. 

9-  II  est  vrai  qu’il  est 
extremement  difficile  de  depassor  le 
stade  du  constat. 

Aussi  ne  nous  nsquerons-nous 
qu’a  quelques  observations. 

La  premiere  est  qu’il  est  une 
difference  fondamentale  selon  qu'on 
entend  proteger  1 ’ invest issement  ou 
I’acte  de  creation,  1 ' investxsseur 
ou  le  createur.  Une  clarification 
sur  ce  point  est  indispensable  mais 
il  n’est  peut-etre  pas  necessaire  de 
raisonner  en  termes  d *opposi t ion. 

La  seconde  est  que,  en  depit  de 
philosophies  de  depart  bien 
differentes  (voir  supra  n®  7), 
copviri^qhS,  et  droit  d ’auteur  ne 
recouvrent  pas,  aussi  nettement 
qu’on  pourrait  I’attendre,  la 
dualite  investissement  et  creation. 

A  la  verite,  1 ’ interrogation 
traverse  les  families  de  droit, 

Le  droit  d’auteur  est  en  train 
d’evoluer  vers  uo  droit  d’entreprise 
comme  en  temoigne  la  maniere  dont  il 
apprehende  non  seulement  la  creation 
logicielle  mais  aussi  1 ’audio** 
visuel.  D’un  autre  Cote»  et  sans 
evoquer  a  present  la  question  du 
contenu  des  droits  (voir  plus  loin), 
il  est  interessant  de  relever,  sur 
le  terrain  du  droit  amencain,  qu’a 
la  decision  de  la  Cour  Supr?me  des 
Etats-Unis  qui  refuse  de  proteger 
les  annuaires  (voir  supra  8,1)  et 
parait  ainsi  s’eloigner  du  souci  de 
protection  de  1 ’ investissement ,  on 
peut  opposer  cette  decision,  Ashton 
Tate,  de  la  Cour  de  Californie  du  12 
decembre  1990  dans  laquelle  un  juge 
pnve  une  entrepnse  de  son 
copyright  pour  n’ avoir  pas  declare 
au  Copyright  pff_ic^  sur  quels 
produits  anteripurs  eJle  avait 
developpe  ses  propres  produits, 
suivant  une  demarche  qui  paraTt 
relevcr  d’une  logique  de  type 
brevet,  e’est-a-dire  de  nature 
industriel le. 

De  f7it,  tant  que  plusieurs 
logiques  seront  a  1 ’oeuvre,  11  sera 
difficile  d'aboutir  a  une  regulation 
homogene,  quelle  que  soit  cette 
regulation. 
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Ce  qui  vaut  au  stade  des 
conditions  vaut  ^videmment  au  stade 
des  effets. 


B*-  Quelle  protection  offre^t'-on? 

10.  Quand  on  dit  que  I'on 
prot6ge>  il  faut  encore  se  demander 
ce  que  cela  recouvre  et  veut  dire 
dans  le  concret.  Protection  de 
forme?  Protection  pour  la  forme‘s 
Protection  symbolique  ou  efficace? 
Oui  offre  tel  ou  tel  moyen  d'action^ 
C*est  ce  qu'il  nous  faut  examiner 
dans  ce  panorama  des  divers  droits 
nat lonaux . 

11*  Un  point  acquiSt  common  t 
tous  les  droits*  est  que  droit 
d'auteur  comme  cqayri.qht  n'assurent 
la  protection  que  de  la  forme*  les 
iddes  restant*  comme  il  a  et6  dit 
(supra  n*  2.1),  “de  libre  parcours**. 

La  notion  de  forme  d’expression 
protegeable  peut  ?tre  diffAremment 
comprise  :  pour  des  pays  africains 
(cemme  le  Benin,  le  Ghana,  le  Kenya, 
le  Malawi,...)  qui,  dans  leurs  lois, 
font  etat  de  “forme  matenelle 
quelconque“,  d'autres  n’usent  pas  de 
formules  si  larges  et  e’est  ainsi 
que,  jusqu’d  la  clarification 
apportee  par  la  loi  de  1988  <qut 
repondit  positivement) ,  la  question 
^tait  d6ba*’tue  en  droit  anglais  de 
savoir  si  un  enregistrement  devait 
5tre  protege  au  mSmo  titre  qu’un 
eciit.  Toutefois,  IMd^e  dominante 
est  bien  que  la  forme  <la  forme  de 
la  forme...)  fait  peu  ^  I'affaire  : 
donnees  en  memoire  d'ordinateur  ou 
fixees  sur  CD-ROM  doivent  recevoir 
protection,  comme  les  images 
digital isees  plus  haut  evoquees 
3^  ou  ie  plus 

trad t t ionnel le  des  creations 
(manuscrit  ou  peinture). 

8n  revanche,  que  seule  la  forme 
so  it  apprehend^e  par  les  mecanismes 
de  droit  d' auteur  ou  de  copyright 
reveic  une  distorsion  majeure  entre 
I'outil  juridique  utilise  et  le 
propos  recherche  quand  la  creation 
consideree  met  pr ior i tairement  en 
cause  de  1 'information.  Car  la 
valeur  reside  alors  normalement  dans 
1 ' information  m$me  (information 
fonctionnel le  "cncapsuiee"  dans  un 
logiciel  et  destinee  e  faire  tourner 
one  machine, ‘OU  information 
economique,  technique  ou 
scientifique  contenue  dans  une 


banque  de  donneee  et  destinee  ^ 
permottre  la  prise  de  decision,  par 
exemple).  L'uti 1 isateur,  le  client 
potentiel,  le  concurrent  par  voie  de 
consequence,  ne  s ’ interessent  pas  e 
la  maniere  dont  le  logiciel  est 
ecr It  ou  dont  la  banque  de  donnees 
est  structuree  et  presentee*  mais  A 
ce  que  1 'un  et  I'autre  apportent*  a 
ce  que  le  premier  permet  de  faire*  a 
ce  que  la  seconde  contient  quelle 
qu'en  soit  la  forme.  Ce  n'est 
pourtant  pas  ce  qu'a  travers  le 
mecanisme  de  "reservation"  mis  en 
place*  le  droit  permet  de  r6server' 
Voiia  qui  explique  peut-?tre*  au 
moms  pour  partie*  la  rodecouverte 
du  brevet  a  laquelle  on  assiste 
aujourd'hui  (voir  infra  II >. 

12.  Encore  est-il  que  ce 
defaut  est  commun  a  tous  los 
systemes  de  droit.  L'edatcment 
entr*»  systemes,  lors  m5me  que  tous 
apprehendent  la  forme,  se  retrouve 
vite.  Un  droit  d’auteur  ou  un 
copyri.ght  n'offre  pas  ici  ou  la  les 
mSmes  moyens  d' act  ion. 

Ce  qu’il  est  ais6  de  verifier 
en  considbrant  tour-a-tour*  suivant 
la  structure  du  droit  d'auteur 
consdcr6e  par  la  Convention  de  Berne 
de  1886,  prerogatives  patr imoniales 
et  prerogatives  morales.  L'objet 
m?me  de  cette  etude  et  ses  limites 
conduisant  bien  sCr  a  faire  le  choix 
df>  quelques  donnees  signif icatives, 
sans  pretendre  balayer 
systematiquement  un  champ 
d' investigation  auss*  Important. 


I*"  L'oetroi  de  prerogatives 
patriaoniales 

13.  Il  est  possible  de  dire, 
sans  abus,  que  tous  les  droits 
s'accordent  a  reconnattre  deux 
prerogatives,  a  caractere 
economique,  de  base  qui  sont  le 
droit  de  reproduction  et  le  droit  de 
representation. 

Le  droit  do  reproduction  est 
parfois  defini,  comme  tel  est  le  cas 
en  France  (loi  de  1957,  art.  28  : 
"Fixation  matenelle  de  I'oouvre  par 
tous  precedes  qui  permettent  de  la 
communiquor  au  public  d'une  maniere 
indirect^" ) .  D'autres  fois,  les 
formules  restent  generales  et 
laissent  aux  juridictions  le  soin  de 
les  mettre  en  situation  ; 
"Reproduction  en  nombre"  dit  la  loi 
autr ichienne,  "reproduction  sous  une 


k 


lA-7 


} 


forme  mat^rieMe  quelconque*'  lit~on 
dans  les  textcs  alq6rien> 
camerounais  ou  s6n(^galdis» 
“reproduction  m^canique"  precise  le 
droit  marocain.  !1  rcste  que  tous 
proc^dds  de  fixation  tombe 
normalcment  ^ous  le  coup  de  la  loi 
et  que*  par  exemple*  A  raisonnor  sur 
le  secteur  qui  nous  int^resse*  une 
duplication  sur  disquette  ou  un 
t616d6chargcment  devraient 
normalement  gtre  sanctionnds  dans 
tous  syst^mps  de  droit. 

Le  droit  do  representation 
est  egalement  vise  quasi' 
uni versel lement -  La  representation 
directe  est  envisagee  avec  la 
representation  indirecte  et* 
repondant  aux  "vipilles  nouvoautes" 
que  furent  la  radiodiffusion  puis  la 
television*  les  droits  considerent* 
sous  un  vocable  ou  sous  un  autre* 
ces  precedes  de  communicat'^'^  d'unc 
oeuvre  au  public.  Ce  sont  plutot* 
pour  la  reproduction,  les 
precedes  legislatifs  qui  different  : 
visa  generiQuo  ou  enumeration  des 
divers  moyons  de  communication. 
Certaines  legislations  (comme  celle 
de  la  Cote-dMvoire)  font 
speci f iquement  allusion  a  la 
diffusion  dans  des'lieux  publics* 
tels  que  cafes*  restaurants* 
hotels*...  coupant  court  ainsi  a  dcs 
difficultes  dont  d’autres  droits 
n*oot  pas  su  faire  I’economie.  Les 
precedes  les  plus  recents  de 
diffusion  par  satellites  ou  par 
cables  ne  sont*  par  centre* 
expressement  pris  en  consideration 
que  par  quelques  races  droits  et 
point  toujours  dans  les  memes  termes 
(Etats-Unis*  Gspagne*  France* 

For  tugal  *  Royaume-Uni ) .  L  'Espagr.e 
semble  seule  a  ce  jour  avoir  songe  A 
la  diffusion  teiematique  en  tant  que 
telle*  en  mentionnant*  parmi  les 
actes  do  communication  publique* 
“I'acces  public  d  des  bases  do 
donnees  informat iques  par  dcs  moyens 
de  telecommunication*  lorsquc  ces 
bases  contiennent  ou  constituent  des 
oeuvres  protegees"  <loi  de  1987, 
art.  20. a. h) 

1^.  Au'del^  de  cette  approche 
generale  qui*  somme  touto*  fait 
apparaxtre  plus  de  distorsions  de 
forme  que  de  fond*  il  convient* 
cependant*  de  temperer  ce  premier 
sentiment*  sons  doute  un  peu 
fallacieux*  de  convergence*  par 
1 'observat ion  qu*A  entree  dans  le 
detail  des  choscs*  les  prerogatives 
patrimonialcs*  droit  do  reproduction 


Gt  droit  de  representation,  autres 
droits  eventuel lement  (comme  le 
droit  de  destination  que  connaissont 
certains  systemes  juridiques)  sont 
tout  a-lei-fois  moms  nettement 
dessmees  et  beaucoup  plus 
heterogenes  qu"il  n'y  paratt*  ceci 
sur  quelques  points  importants* 
susceptibles  en  particulier 
d^interesser  1 ’ instauratxon  d'un 
marche  de  I ' information.  Nous 
raisonnerons,  brievement,  sur  trois 
exemp les . 

1^-1  Le  droit  de  reproduction 
permet-il  on  non  de  s’oppcser  au 

’  Des  decisions 

de  sens  contraires  peuvent  5tre 
produites  aux  Etats-Unis  mgme  et*  en 
France,  la  doctrine  s'est  nettement 
partagee*  certains  tenant  la 
pratique  pour  legitime  (Gaudrat* 
Huet),  d^ autres  la  jugcant 
condamnable  <Le  Slanc*  Vivant).  En 
outre,  pendant  plus  d^un  an,  la 
bataille  fit  rage  au  niveau  europeon 
pour  savoir  si  la  directive  qui 
devait  $tre  adoptee  sur  la 
protection  des  programmes  devait  ou 
non  pormettre  cette  mgemene 
inverse.  Finalement*  la 
decompilation  (tel  est  le  terme 
retenu)  est  autorisee  pour  autant 
qu'xl  s’agit  d 'assurer 
1 '  mterop6rab  i  1 1  te  des  systemes 
(art.  6)  et  e  des  conditions 
strictes,  Mais  1 ’ i nteressant  est  de 
noter  que  la  logique  du  droit 
d'auteur  avait  pu  ?tre  sollicitee 
dans  un  sens  comme  dans  I 'autre  et 
que  I’essentiel  der*  oppositions 
eotre  actours  du  marche,  A 
Oruxelles*  se  fonderent  sur  des 
considerations  strxetement 
economiques,  Nul  ne  peut  ?tre  assure 
d'obtenir  la  m§me  reponse  ^  Buenos- 
Aires*  Pans  et  VJashington. 

L'existence  du  droit  de 
representation  oblige-t-il  celui  qui 
consul  to  une  banque  de  donnees  d 
verser  des  loya^t^os  ti  celui  qui  se 
serait  vu  reconnattre  dcs  droits  sur 
ladite  banque  A  y  voir  une 
communication  au  public, 
personnel lement  nous  le  pensons. 
Mais*  en  particulier  foite  de  savoir 
ce  qu'est  exactement  le  public  et  si 
1 'on  doit  raisonner  en  termes 
'I'effoctivite  (la  personne 
utilisatrice  devant  l*6cran>  ou  de 
potential ite  (on  ignore  combien  de 
personnes  peuvent  etre  le  pour  lire 
I'ecran),  le  contraire  a  6t6  soutenu 
par  des  auteurs  beige  (Triaille)  ou 
frangais  (Martin).  A  quox  se  fxxera 
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la  r^ponse  jurid^que  et  sera-t-ellc 
ar\  tous  lieux  la 

14.3  Dern>6re  interrogation 
enfin  dans  la  iigne  annonc6e  :  A  un 
titre  ou  a  un  autre*  le  titulaire 
des  droits  sur  une  oeuvre  peut-il 
s’opposor  a  sa  location  (ou  encore 
au  pr?t  do  celle-ci)  Point  n'^tant 
besom  de  souligner  1' importance  de 
la  question  pour  le  marcbe  de 
1  *  information  si  I’on  songe  que  cela 
concerne  au  premier  chef 
bibl lothaques  et  madiathaques* 
livres  classiques  mais  aussi 
cassettes  vid6o»  disquettes  ou  CD- 
ROM.  Les  Communautes  europdennes  ont 
entrepris  de  s’attaquer  a  ce 
problame  maisi  a  leur  achelle*  elles 
manifestent  bien  les  divergences 
qu’on  peut  rencontrer  a  I'^chelle  de 
la  planate  :  Danemark*  Cspagne* 
Portugal*  Royaume-Uni  connaissent  un 
droit  de  location*  IMtalie  le 
connait  en  fonction  du  support 
utilis<^*  l*Allemagnc»  IMrlande  et 
les  Pays-Bas  I’lgnorent*  les  autres 
pays  reconnaissent  un  droit  de 
destination  au  titulaire  des  droits 
qui  lui  pormet  de  contrOler  la 
location...  On  n’6voquera  pas  le 
probl^me  du  pr^t.  La  Commission  se 
propose*  quant  a  elle»  de  mettre  cn 
place  des  structures  juridiques  sur 
Icsquelles  "I’lndustrie  culturelle 
pourra  ...  se  baser*’.  Ce  qui  vaut 
pour  le  marche  europeen  en  termes  de 
besoms  vaut  evidemment  pour  le 
mar  che  mond lal . 

15.  Des  rcmarques  du  mfme 
ordre  peuvent  etro  faxtes  a 
considerer  non  plus  comment  se 
dOfmissent  posxtivemeot  lr«= 
prerogatives  offertes  aux  tituloires 
do  droits  mais  negativcment  quelles 
exceptions  au  monopole  sont 
reconnues . 

IS.I  11  est  deja  une 
opposition  nctte  dans  1 'esprit  quand 
on  parle  de  "fam  use”  ou  de  ”tam 
deajing"  ou  quand  on  vise  nommement 
un  certain  nombre  d'actes  qui  seront 
seuls  et  precisemont  legitimes. 
Cncorc  rue  les  actes  permis*  au 
titrp  du  f.am  deal.mg»  peuvent  fort 
bien  etre  mdiques  dans  la  loi  (cf^* 
par  exemple*  loi  britannique  de 
1980*  art.  28  et  ss.)* 

15*2  Mais*  en  pure  technique 
juridique*  des  differences  aux 
retombees  concretes  importantes 
peuvent  encore  etre  relevees.  On  en 
fournira  quelques  excmpics  simples. 


15.2. 1  La  copie  privee  (copie 
a  usage  prive  du  copiste)  est 
normalement  admise  par  tous  les 
droits  mais  1 ' encadrement  legal 
n'est  pas  toujours  le  meme  et  cela 
est  lourd  d ' imp  1 icat ions  :  une  seule 
copie  possible  pour  le  droit 
bresiiien*  une  appreciation  de 

1 'importance  de  la  partie  utilises 
par  rapport  a  I 'ensemble  de  I 'oeuvre 
pour  le  droit  americain...  La  cbpie 
privee  a,  par  ailleurs*  vecu  en 
Europe  pour  ce  qui  est  des  logiciels 
<ne  subsistant  plus  que  la 
possibilite  pour  1 'uti 1 isateur 
legitime  de  faire  du  programme  une 
unique  copie  de  sauvegarde).  Et 
certains*  dans  une  perspective  plus 
large*  denoncent  cette  faculte  d» 
copie  privee  comme  un  archaisme. 
Ou’en  penser »  en  effet*  si  aucun 
element  do  quantification  a 
I’americame  n'est  retenu*  quand 
1 'oeuvre  a  reproduire  est  une  banque 
de  donnees  en  ligne  ou  un  CD-ROM 

La  demultiplication  des  moyens 
de  duplication  qui  permettent  en  un 
instant  d’avoir  un  double  qui  vaut 
I'origmal  a*  d'ailleurs*  conduit  de 
nombreux  legislateurs  a  travers  le 
fflonde  a  mettre  en  place  un  droit  a 
remuneration*  a  caractere  fiscal  ou 
non*  perdu*  sous  une  forme  ou  sous 
une  autre*  au  moment  de  1 'achat  des 
supports  vierges  permettant  la 
reproduction  (Autriche*  Congo, 
Finland©.  F  'nee*  Hongrie*  Suede...) 
et  parfois  des  appareils  de 
reproduction  eux-memes  (Allemagne* 
Islande*  Portugal).  C'est  une 
evolution  notable  des  systemes  de 
droit  d'auteur  sous  I'lnfluence  des 
nouvelles  technologies*  dont  il  faut 
avoir  conscience  et  qui  peut 
mspirer  sur  de  nouveaux  media  de 
nouvelles  evolutions.  C*est  auss:  un 
gauchisscment  certain  de  la  matiere 
au  point  qu'on  a  pu  se  demander  si 
n'etaxt  pas  instaure  ainsi  une  sorte 
de  domame  public  payant  ir.avoue 
(Vivant),  Enfin*  ce  n'est  pas 
necessairement  un  remede  miracle 
car*  SI  partout  la  mise  en  place  de 
ce  systeme  a  ete  presentee  comme 
devant  assurer  la  compensation  des 
pertes  enregistrees  par  les 
createurs  (ou  entrcprises 
creatrices)*  encore  faut-il  savoir 
qux  beneficie  effectivement  des 
sommes  encaissees. 

15.2.2  Autre  illustration  : 
ct?rtains  Etats  connaissent*  &  des 
titres  divers*  un  droit  de 


reproduction  A  fins  pOdagogiques 
(Norv^ge*  Pologne*  Royaume-Unx) 
quMgnorent  totalement  d'autres  pays 
(comme  la  Franco  ou  la  proposition 
d’lnstaurcr  une  telle  exception  pour 
ce  qui  est  des  logiciels  a  provoquO 
les  reactions  les  plus  vives  de  la 
part  des  professionnels' .  Comment 
gerer  ces  dxsparites  legislatives 
quand  1  *  information  quitte  les 
vehiculos  tradi tionnels  du  livre  ou 
du  journal  pour  circuler  en  temps 
reel  de  Washington  A  Tokyo 

IS. 2*3  Autre  illustration 
encore  <et  qui  sera  la  dermere)  : 
le  droit  de  citation  -  d’emprunter  a 
une  oeuvre  pour  la  citer  -  est  tres 
diversement  reconnu  d*un  pays  a 
1 'autre.  £n  France*  le  dogme  re?u 
est  qu’il  no  pout  y  avoir  de 
c'tation  qu’en  matiere  litterairo 
<plusieurs  fois  les 
tnbunaux  1  *ont  rappeie).  Mais  les 
•’Cl  tations*'  d’lmageSf  pour  ne  parlor 
quo  d'elleSi  somblent  bicn  possibles 
dans  des  pays  comme  I'Espagne  (dont 
la  loi  contxent  une  disposition 
parfaitcment  large  pouvant 
s'appliquer  aussi  aux  "citations’* 
musicales))  les  PayS-Ba^.  ou  le 
Portugal  <art.  75  f  Code  des  droits 
d* auteur).  Cue  penser  done  dc 
Sexploitation  transfrontiere  d'one 
banque  d’ images  A  la  marge*  on 
rel6vera  quo  le  Royaume-Uni  connatt 
une  regie  bien  parttculiOre  put  veut 
qu’une  emission  de  television  ne 
viole  pas  Ic*  cqa^ri^ght  d’un  tiers 
quand  ello  inclut  incidemmont* 
acridenteilement*  des  oeuvres 
protegees  (musique  jou6o  A 
1 'occasion  d’un  match  de  sport). 

16.  Oxsparites  done  et 
incertitudes  A  considerer  les 
prerogatives  patrimomales.  Cc 
sentiment  ne  peut  qu*?tre  ronforce  A 
basculer  dans  1 'observation  des 
prerogatives  morales*  Ou  i 'on 
retrouve*  assez  sinon  bien  marquee* 

1 'opposition  entro  droit  d'auteur  ct 
cgs^rx.ght . 


2«*~  L'oetroi  de  prerogatives 
Morales 

17.  L'oppositton  entre 
systemes  es*  icx  flagrante  ot  e'est 
une  banal *te  que  de  la  rappcler.  11 
faut  pourtant  le  faxre  car  cette 
opposition  qui  est  une  realite  peut 
avoir  des  incidences  economiquos 
certdxnes.  Dans  le  mondc  de  1 'audio” 
visuolf  la  preuve  cn  a  ete  rapportOe 


de  manierc  remnrquable  avec  la 
condamnation  recente  par  la  Cour  de 
cassation  frangaxse  de  la 
colorxsdtion  des  films  (Cour  cess.* 
lere  ch.,  28  max  1991),  consid6r6e 
comme  contraire  A  1 'ordre  public 
franpais,  alors  qu'elle  n'est  pas 
jugee  par  prmcipe  illicite  aux 
Ctats-Unis  (etant  loissees  dc  cote 
ici  certames  dispositions 
specifiques  hors  cogyrjght  sur  la 
•’preservation"  des  films). 

On  retrouve  I'ldee  selon 
laquelle*  dans  la  philosophic  du 
droit  d'auteur,  I'oeuvre  e'est 
1 'auteur  et  porter  atteinte  A 
I'oeuvre  e'est  porter  atteinte  A  la 
personne  mfme  de  1 'auteur  (votr 
supra  n®  7.1).  Dans  cette 
conception,  le  droit  moral  se 
presente  comme  un  complexe  oe 
droits  :  droit  A  la  paternxte  (droit 
d'etre  cite  comme  1 'auteur)  et  droit 
au  respect  de  I'oeuvre,  qui  sont  les 
deux  prerogatives  mmimales 
reconnues  par  la  Convention  de  Borne 
aux  auteurs  (art.  6  »  droit  de 

divulgation  (qui  est  plutSt  le  droit 
de  ne  pas  divulguer)*  droit  de 
repentir  ou  de  retrait  qui  permet  A 
1 'auteur  de  "recuperer"  I'oeuvre 
Ixvree  du  public  (c 'est-a-dire  son 
support)  s'll  eprouve  quelque 
"scrupule”  (Colombet)  A  la  laisser 
en  1 'etat  A  la  disposition  de  celui” 
Cl.  On  disccrne  bien  le  jeu  do  ces 
prerogatives  au  benefice  du  peintro 
ou  du  sculpteur  qui  vent  donner  de 
lui  et  de  son  oeuvre  une  certame 
image.  Les  choses  sont  moms  nettes 
dOs  I'lnstant  qu ’ i 1  est  question 
d'lndustrics  de  la  creation  et  moms 
encore  d'lndustrxes  9e  1 'information 
qui  sol lici tent  fortement  la 
technique. 

L'optique  du  cqpyri,ght  est 
profondement  diffOrcnte.  Cortes,  les 
opinions  des  auteurs  de  langue 
anglaise  sont  tres  nuancees  comme 
1 'est  la  pratique  des  pays  de  common 
l^aw  (sans  devoir  memo  evoquer 
certames  evolutions  legislatives 
rOcentes  qu'ont  connues  ces  pays  : 
sur  cellcs-ci,  voir  jnfra  n*  19).  La 
solution  retenue  aux  Etats^Unis  A 
propos  de  la  colorisation  des  films 
que  nous  avons  evoquOe  plus  haut  le 
montre  bien.  Et  si»  dans  1 'esprit, 
I'ldee  pourrait  sans  doute  se 
retrouver  dans  le  droit  de  la 
plupart  des  pays,  il  est 
sxgnificatif  que,  dans  les  systemes 
copyright,  puisscnt  Jtre  tres 
simplcment  evoquecs  des  limitations 
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"naturel les"  au  droit  au  respect 
si  LSlSSCLl^'*  •  Dworkin  &  Taylor). 

18.  Respect*  lnt^grit<^t 
inviolability  de  l*oeuvre  (pour 
citer  ici  le  mot  utilisy  par  les 
lygislations  soviytlquei  roumaine  ou 
tchycoslovaque)  :  manifestement  une 
telle  GKigence  -  pour  ne  retenir  que 
celle-ci  -  est  di f f Ic I lement 
compatible  avec  1 'exploitation 
dynamique  d'une  oeuvre 
informationnello  qui*  technique  dans 
son  support  et  fluide  dans  son 
objet*  a  pour  nature  d'etre 
evolutive  et*  plus  encore*  peut 
diff ici lement  ne  pas  l*?tre-  Comment 
concevoir  un  logiciel*  un  systeme- 
expert  ou  une  banque  de  donnees 
figys  ? 

Dans  le  domaine  de  I'audio** 
visuel  Ou  points  la  technologie*  les 
conceptions  les  plus  strictes 
s'assouplissent*  d'ailleurs* 
sensiblemcnt .  £t  il  n'est  pas  rare 
de  voir  la  jur isprudence  ^oierer*  a 
1 'occasion*  <*n  particulter*  de 
I'adaptation  d'une  oeuvre  litteraire 
pour  le  cinema*  que  certaines 
libertes  soient  prises  avec  cette 
oeuvre*  quand  m$me  ce  n'est  pas  la 
legislation  qui  le  prevoit  comme  au 
Chili  par  exemple.  Le  droit 
chypriote  comme  le  droit  portugais 
visent  mSme  comme  justifiees  les 
modifications  qui  peuvent  ?tre 
apportees  d  1 'oeuvre  d'orlgine  pour 
des  raisons  expressement  qualifiees 
de  techniques. 

hais  plus  nettement  encore*  en 
matiere  de  Icniciel*  e'est-A-dire  au 
coeur  de  ces  technologies  de 
1 ' information  qui  sent  noti  e  propos* 
les  EuropOens  ont  choisi  de 
considyrer  la  faculty  d'adaptation 
romme  la  rAgie*  *?n  posant  notamment 
que  I'acquyreur  lygitime  d'un 
programme  <du  f'^port*  en  vdrity) 

3  le  droit  de  procyder  A 
"I'adaptation"*  " 1 ’ arrangement"  et  A 
"toute  autr«r  transformation" 
nycessalres  A  une  utilisation  du 
programme  conforms  A  sa  destination 
(directive  communautaire  prycitye* 
art.  A  et  S).  Et  les  droits  espagnol 
et  frangais*  pourtant  fortement 
attachys  A  la  notion  de  respect  de 
1  oeuvre*  s'ytaient  dyjA  aupai  avant 
r  entys  e-n  ce  sens  sans  ryserve. 

C'est  dire  qu'au  risque  de 
erPer  une  vyritable  rupture  entre 
ces  nouveaux  besoins  et  la 


philosophie  tradl tionnel le  qui  anime 
certains  droits*  parfois 
douloureusement  resoentio  par 
certains*  il  parait*  plus  que 
difficile*  quasiment  impossible  de 
conserver  intactes  les  vieillcs 
conceptions. 

19.  11  est  vrai  qu'en  sens 

inverse*  les  droits  de  la  famille  du 
d6couvrent  le  droit  moral* 
du  moms  do  maniero  formelle* 
qualifiy  comme  tel.  C'est  le 
CSPyriSDi  1986  QUI  a 

expressyment  incorpory  dans  le  droit 
britannique  les  pryrogatives 
reconnues  par  la  Convention  de  Berne 
(art.  77  et  ss.  nouveaux). 

L'adhysion  des  Etats**Unis  A  cette 
m?me  Convention*  en  1988*  a  rev?tu 
une  charge  symbol ique  toute 
particuliere.  Encore  est-il  que  les 
interprytat ions  quant  aux  effets 
ryels  de  cette  adhysion  ne  sont  pas 
unanimes.  Le  porte-parole  de  la 

symptomatique)  dyfondit  devant  le 
Synat  et  continue  A  ddfendre  I'ldye 
que  doit  ?tre  rejoty  le  concept  do 
droit  moral  et  priviiygiys  la 
dimension  yconomique  des  droits  et 
leur  caractyre  d'incitation  A 
I ' investissement ►  11  n'en  demeure 
pas  moms  qu'on  a  pu  aussl  dyceler 
dans  la  situation  amyricaine  des 
"signes  avant-coureurs  d'un  avenir 
plus  propice  au  droit  moral" 

(Dietz) . 

80.  En  conclusion  sur  ces 
droits  d'auttour  et  est- 

ce  A  dire  que  des  droits  an'Trys  dans 
des  traditions  bien  distinctes  se 
rapprochent  finalement 

SO.l.  La  ryponse  est*  A  notre 
sentiment*  trAs  certainement 
positive.  Elle  I’est  plus  encore*  et 
par  necessity*  quand  sont  en  cause 
des  enjeux  tout  A  fait  concrets  tels 
que  ceux  qui  naissent  de  1 'usage  des 
hautes  technologies  qui  nous 
preoccupent  et  sont  lies  A  un  marche 
de  1  ’  mformat  ion.  Car  les  problemes 
ne  ^ont  pas  alors  plus  japonais 
qu'amyncdins  ou  plus  helvytiques 
que  bresiliens.  Ils  sont*  A 
1 'evidence*  les  m?mes  sous  toutes 
les  latitudes.  Une  seule  reserve 
peut  $tre  faitc  pour  le  cas  des 
systymes  economiques  qui  recusent  le 
marche  mais  on  salt  que  ceux-cl  sont 
de  moms  en  moins  nombreux... 

Les  droits  les  plus  divers  se 
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rejoigncnt  sur  ce  qui  sera  peut-etre 
J'^quilibre  de  domain  ontro  le  souci 
do  prot»5ger  lo  cr^atour  et 
I'^gal  souci  do  prot^ger  colui 
-  invo$tisseur  -  gui  permet  ^  sa 
cremation)  sinon  de  voir  lo  jour»  au 
moms  de  vivre. 

SO.S*  Les  divorgenceo 
fondamontalos  qui  subsistent 
aujourd^hui  tiennont  a  co  quo  lo 
fflouvement  A  1* instant  evoquO  ost 
loin  d’etre  ochove  et  quo 
substantiel lement  restent  encore 
face  a  face  deux  logiques  :  uno 
logique  du  droit  d'auteur  entendue 
au  plein  sens  du  termc  (droits  de 
1 ’auteur)  ot  une  logique  du  ou  des 
"droits  de  1 ’entrepriso"  (cfj.  d6ja 
su(5ra  sur  une  id6e  procho  n*  9). 
Opposition  qui  n’est  pas  neuve* 
puisqu’elle  atait  d^ja  presente  a 
I’aube  de  ces  droits  au  XVI  Me 
(grand  ddbat  entre  libraires  - 
entendez  :  editeurs  -  et  auteurs)* 
mais  qui  conditionne  bien  dos 
choses.  No  serait-ce  que  la  question 
de  la  titularite  des  droits  qui  n’a 
pas  jusqu’a  present  ete  evoquee  mats 
aurait  pu  I’^tre  :  le  salarie  est 
auteur  et  done  normalcment  titul»iire 
des  droits  dans  un  systems  de 
droit...  d’auteuTi  I’employeur  est 
normalcment  invosti  dci-  droits  sur 
la  creation  dans  un  syotemo  de 
cqGyri.qht.  Tout  est  loin  done  d’etre 
joue . 

S0.3.  Reste  que  cert  inos 
evolutions  s’lmposent  lides  soit 
au  mode  industriel  de  creation  soit 
au  caractere  de  la  creation  faite* 
industrielle  et  ici  plus  precisement 
dans  le  champ  do  1 ’ information, 

Ce  sont  des  evolutions  qui 
doivent  concerner  les  conditions 
miscs  A  1 'octroi  des  droits  sur  la 
creation*  1 'attribution  de  ceux-ci* 
leur  definition  qui  nous  semble 
devoir  prendre  en  compte  au  premier 
chef  le  caractere  evolutif  de 
semblables  creations*...  Sauf » 
refusant  cela*  A  choisir  de  sortir 
du  droit  d'auteur  (peut-etre  du 
»  'Dflis  e'est  une  autre 
histoire. . . 

Reste  aussi  que  droit  d'auteur 
ou  cogyrjflht*  mSme  reconsideres* 
peuvent  parattre  inadaptes  ou  d'un 
inter?t  insuffisant,  ne  serait-ce 
que  parce  qu'ils  n'apprehendent  que 
la  formo  (voir  sufira  n®  11).  Cela 
explique  sans  doute  pour  ure  part  la 
redecouvertT  (partielle)  du  brevet. 


81.  Courtise*  le  brevet  I’est 
indiscu tab lement  au jourd 'hu i «  m?me 
lorsque  par  I'effet  de  la 
jurisprudence  ou  de  la  lot  il 
semblait  radicalement  exclu*  comme 
il  en  est  en  matiCre  de  logiciel* 
tant  on  Rmerique  qu’en  Europe  (cfj.* 
aux  Etats-Unis*  on  particulier  la 
fameose  affaire  Diamond  ys  Diehr  de 
1981). 

Sans  doute  faut-il  encore 
quo  I'objot  breveter  paraisse 
raisonnablement  brevetab le  ( etant 
evident  que  les  zones  ou  regnent  lijs 
certitudes  -  brevet  sur  une  machine* 
de  traitemont  ou  de  transmission  de 
I ' information  par  exemple  -  ne 
meritent  pas  ici  notre  attention). 

Mais  les  cas  de  figure 
"classiques"  laissbs  de  cot^>  le 
fait  est  quo*  m5me  si  les 
professionneis  du  brevet  ont  de  plus 
en  plus  tendance  A  consid^rer  que* 
de  part  et  d’autre  de  1 'Atlantique* 
on  brev^te  n’lmporte  quoi  (telle  est 
1 'expression  par  eux  la  plus  souvent 
utilis^e)*  il  est  difficile  de 
penser  qu’une  banque  de  donnees  ou 
une  ©ncyciop6die  ^lectronique  puisse 
§tre  s^rieusomont  brevet^e.  Les 
orrements  du  dre i t  du  Honduras  qui 
pormettent  la  prise  de  brevets  pour 
des  livres*  des  compilations*  des 
sermons  ou  des  operas  (loi  du  ler 
avr i 1  1919*  art,  ler)  ne  peuvent 
?tre  tenus  pour  repr^sentatifs  du 
droit  mondial » 

En  dehors  des  hypotheses 
revues*  lo  voie  du  brevet  est 
explorde  lA  ou  le  champ  technique 
est  suffisamment  pregnant  pour 
qu'olle  paraisre*  A  tort  ou  e 
raison*  naturelle.  C’est  ainsi  qu'on 
jouo  tres  tot  sur  I'ambiguite  du 
defini  (pour  la 

circonstance  -  si  i 'on  pout 
parler  de  definition  -»  comme  du 
software  dans  la  forme  du  hardware* 
pour  declarer  d'autorite  celui-ci 
brevetable. . .  au  benefice 
vraisemblable  du  hardware  qu'il 
etait  cense  5tre  pour  partie.  Et, 
de  fait*  aujoufd'hui  ou  los  masques 
(vocable  americain)  ou  topographies 
(vocable  europden)  de  semi- 
conducteurs  beneficient  d'une 
protection  specifique  (voir  mfra 
n*  29),  les  '‘puces'*,  ou  ‘'chi.ag", 
sont  effectivement  dens  un  tres 
grand  nombro  de  cas  brevetecs.  Les 
logiciels  le  sont  de  plus  en  plus* 
pourvu  que  certains  tabous  soient 
respectes  (ne  pas  parler  de  "brevets 
de  logiciel”)  et  e'est  un  point 
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par^icul i^rement  remarquabie  en 
Europe  ou  la  Convention  de  Munich 
du  5  octobre  1973  dite  sur  le  brevet 
curopden*  qui  s'<^tend  au-del^  de 
I 'Europe  conmunautaire  en  embratssant 
des  payn  comme  I'Autriche  ou  la 
Suisse*  pose*  en  termes  expr^s*  que 
'*ne  sont  pas  consid6r6s  comme  dos 
inventions  ...  les  proqrairimes 
d'ordinatour"  (art.  S2). 

82-  Nous  nous  arreterons*  on 
instant*  A  co  cas*  int6rossant  du 
point  de  vue  pratique  puisque  la 
rc^alit^  n’est  pas  celle  voulue  par 
los  l(^gislatcurs  ^ais  aussi*  et 
peut-etre  plus  encore*  d’un  point  do 
vue  fondamental  car,  on  Europe 
prdcise/nent,  la  question  du  statut 
do  I ' 1 nf ormat ion  sous-tend  cette 
acceptation  d^viante  de  la 
brevotab i 1 i t6 . 

82-1-  11  faut  savoir  que 

I'lnterdit  est  pos6  pour  los 
Icgiciels  consid6r<>S  *’en  tant  que 
tols'*  (texte  procitd),  les  logtciels 
"nus”  selon  une  forffiule  doctrinale 
(Vivant  et  Le  Stanc). 

22»2-  La  prohibition  n'est 
done  pas  sans  limite... 

C'est  clairement  la  voie 
ouvorte  ^  des  brevets  pns  pour 
des  inventions  dont  la  dimension 
logicielle  n'ost  qu'une  part 
constitutive*  chose  qui  fut  ^ugde* 
de  mani^re  tr^s  satisfaisante*  en 
France  et  consacriJe  u  I  ter  lourcment 
a  I’echclle  ou»’op6enne  par  I 'Office 
Europ#>en  des  Brevets. 

C'est  aussi  la  porte  ouvorte  a 
de  nouvelles  interpretations*  moms 
peut-?tre  du  droit  des  brevets*  que 
de  la  r<^alit(^  technique.  La  Division 
d'appel  du  Conseil  des  Brevets 
n^c'rlandais  avanga  ainsi  dans  une 
decision  fort  int^ressant**  18 
septembre  1985  la  noti'z.n  do  machine 
virtuel le*  consider ant  1 'ordinatcur 
dans  la  m^moire  d'opdration  duquol 
^t^lt  introduit  un  programme  nouveau 
comme  une  machine  nouveile  au  sf  s 
du  droit  des  brevets.  L 'echo  s’en 
retrouve  dans  plusieurs  decisions 
de  1'0/fice  Europ^cn  des  Brevets  <en 
1986*  1987,  1988^  tenant  pour  une 
invention  brevetable  la  combinaison 
d'un  programme  d’ordinateur  et  d'un 
"calculateur  universal  nen^ralement 
connu”  amenP  ainsi  a  fonctionner 
"d'une  manx^re  differente”. 

Au-deia*  1 ' interrogation  de 
1 'Office  Gurop6en,  ccnfront6  a  cette 
question  de  la  brevetab i 1 i des 
programmes*  pnt  un  tour  singulier* 
portant  sur  la  notion  memo  de 


technique.  L' invention 
considPrOe  comme  la  creation  a 
caractere  technique*  vmt*  en  effet* 

I 'instant  ou  il  fallut  se  demander 
ce  qu'etait  la  technique.  Et  I'on 
vlt  I'Office  distinguer  la  methods 
mathematiquQ  ou  f'algorithme  d’une 
part  et  le  procedd  technique  d'autre 
part  comme  etant  abstraits  pour  les 
premiers  et  s'appliquant  a  une 
entity  physique  pour  les  seconds* 
mats  entite  physique  dont  il  etait 
precis^  qu'elle  pousait  ?tre...  une 
image  (Decision  Vicom  du  IS  juillet 
1986).  Des  messages  affich^s  sur 
(>cran  <bien  qu'ils  ne  fussent  pas 
autre  cnose  qu'une  certaine  image 
pour  la  machine)  furent*  en 
revanche*  reputes  echapper  au 
domaine  technique  comme  ne  traitant 
que  de  1 ' information  (Decision 
I.B.M.  du  5  octobre  1988).  D'ou  I'on 
pent  tirer  l'id6e*  pour  les 
industries  de  1 ' informat  ion*  qu'il 
y  a  information  et  information  et 
que  le  brevet  risque  fort  d'etre 
octroye  ou  refuse  selon  la 
perception  tres  subjective  qu'auront 
les  examinatours  de  la  technique  en 
general  et  de  I 'invention  en 
partxcuiier.  Matiere  d  speculer  en 
tout  cas...  Ouverture  indiscutable 
aussi*  fut-elle  ^  geometrie 
variable*  de  la  voie  du  brevet. 

23-  En  conclusion  done  de  ces 
quelques  mots  sur  ce  brevet  (ce 
n'est  pas  le  lieu  d'aller  plus 
loin)*  on  retiendra  que*  dans 
le  secteur  des  industries  de 
1 ' information*  le  brevet  revient  lA 
oC»  on  ne  I'attendait  pas  m?me  s’ll 
ne  concerne  que  certains  types 
de  creations  (logiciels  ou 
topographies)*  qu'il  revient  en 
force*  qu'il  revient  aussi  tStonnant 
et  d’une  maniOre  telle  qu'il  est 
difficile  de  savoir  a  ceci 

ou  cela  pout  eire  brevets,  ce  qui  ne 
va  gu^re  dans  le  sens  de  la  s6curxt^ 
juridique  en  g^n^ral  ni  davantaqe 
de  la  s6c.urit^  d'un  marche 
international  de  1 ' information. . . 

Que  les  int^ress^s  cherchent 
ailleurs  et  notamment  sur  le  terrain 
du  droit  commun  ne  doit  done  pas 
surprendre. 


Ill--  LE  DROIT  COnnUN  REVISITE 

24-  Le  droit  commun  que  nous 
voudnons  ^voquer  ici  est  celui  qux 
permet  de  maTtriser  une  creation  ou 
une  information  sans  ailer  jusqu'd 
la  propriety  t  droit  des  contrats* 
droit  p6nal»  droit  de  la 
responsabx 1 i t6  civile,,..  Classiquo 
5  D£.*‘Pri  moxndre  efficacit^ 
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quo  los  m^canisffles  jusQu’a  pr^^sont 
^tudids»  il  est  aujourd*hui 
red^couverti  sans*  au  vrai»  avoir 
jamais  oubli6.  Appels  non 
seulemont  A  confortor  ces  proprii^tos 
(coffime  il  on  ©st  du  aavoir-fairo 
venant  on  appui  du  brevet)  mais 
aussi  a  supplier  leurs  carences*  il 
est)  a  I ’occasion*  repensq  et 
remodeia  a  I’effet  de  mieux  repondre 
aux  besoms  ressentis  par  la 
pratique. 

Polymorphei  de  mise  cn  oeuvre 
plus  ou  moms  facile*  d^efficacite 
plus  ou  moms  qrande*  co  "droit 
commun"  doit  etre  apprehend^  dans 
sa  diversity. 

2S.  Le  contrat*  **’*outil'* 
juridique  peut-^tre  le  plus 
plastique  qui  solt*  ost  ^videmment 
ce  a  quoi  il  faut  songer  en  premier, 
n  n’est  certos  point  question  de  so 
livrer  ici  a  oes  observations 
systOmatiquos  sur  ce  th6me.  En 
revanche*  nous  mettrons  en  avant 
deux  ou  trois  id6es»  simples 
peut-Stre  mais  importantes. 

La  premiere  est  que  le  contrat 
ost  le  plus  Sur  moyen  de  mettre  en 
place  des  obligations  de  secret  et 
de  non-concurrence  qui  permottent 
deja*  par  elles-m$mes»  de  mattriser 
une  information.  Certes*  il  est  des 
informations  dont  on  ne  saurait 
exclure  la  divulgation  (ni  davantage 
1 ’exploitation) *  sans  doute  pour  des 
raisons  juridiques  mais  tout  autant 
pour  des  raisons  de  bon  sens  et  de 
logique  6conomique  :  on  ne  peut 
ainsi  priitendre  imposer  le  secret  a 
celui  qui  revolt  une  information 
diffus^e  de  maniare  publique  (par  un 
canal  tei6vis6  ou  t^l6matique  ouvert 
a  tousi  par  exemple).  Mais  le  secret 
-  pour  ne  parlor  que  de  lui  -  peut* 
hors  ces  situations  exceptionnel les- 
etre  mvoqu<^  (impost)  dans  les  ca^* 
do  figure  les  plus  divers.  11  est 
mgme  r(?marquable  que*  s’agissant  de 
programmes  d’ordinateur *  il  peut 
venir  se  surajouter  au  droit 
d’ auteur  (ou  au  cgg^ri^qht)*  un 
programme  pouvant  ?tre  mis  sur  le 
march^  sans  quo  son  dcriture  soit 
accessible  a  son  utilisateur  (ce  qui 
n’est  pas  Jc  cas  de  I ’oeuvre 
litt^rairo  trad i t lonneJ le ! )  et  sans 
que  son  utilisation  soit  pour  autant 
perturb^e;  s’ll  est  vrai  que  le 
statut  du  reverse  eng^neermq  peut 
5trc  jug6  ind6cis  (voir  supra 
n®  14,1),  la  stricte  delimitation* 
par  la  directive  communautaire  de 
1991  sur  les  programmes*  des 
conditions  dans  lesquelles  peut  se 
faire  une  decompilation  licite 
demontre  bien  que  ce  cumul  du  secret 


(non-l isibi 1 1 te)  et  du  droit 
d ‘auteur  (ou  g.op^ri,ght>  n'est  plus 
discutable  dans  le  cadre  de  1 ’Europe 
communautaire.  Encore  n’est-ce 
qu'une  situation  singuliare.  11 
convient  de  songer  au  secret  au 
stade  des  pourparlers  contractuels* 
dans  1 ’execution  des  contrats  qui 
portent  sur  la  diffusion 
d ‘ informat ions  ou  sont  I’occasion 
d’acceder  a  des  informations*  dans 
les  contrats  de  travail*...  Les 
conditions  d ’ut i 1 isat ion  d’une 
information  livree  peuvent  aussi 
etre  precisees  dans  los  documents 
contractuels...  L’uti 1 isation  d’un 
code  d’acces  et/ou  d’un  mot  de  passe 
peut  etre  impose©... 

**  "Toutes  informations 
communiquees  pendant  la  negociation 
seront  couvertes  par  le  secret". 

*  "Le  beneficiaire  s’engage  a 
considerer  comme  strictemont 
conf 1  dent  1  el les  toutes  informations 
communiquees  sur  la  base  du  present 
contrat". 

»  "Je  m’engage  A  ne  divulguer* 
ni  communiquer  a  quiconque  en  dehors 
d’l.D.M.*  ni  utiliser  autrement  que 
pour  les  affaires  d’l.B.M.*  aucune 
information  conf identiel le  d’l.B.M. 
et  notamment*  sans  que  cotto  liste 
soit  limitative*  aucune  information* 
connaissance  ou  documentation 
qu’l.D.M,  a  designee  comme  la  sienne 
propre  et/ou  qui  est  relative  aux 
methodes  de  fabrication*  procedes 
techniques*  produits*  programmes  ou 
recherches  d’l.B.M.*  a  moins  d’en 
avoir  redu  1 ’ autor isat ion  6crite  do 
mon  employeur"  (engagement  qu’I.B.M. 
France  fait  signer  a  ses  salaries). 

La  force  indiscutable  du 
contrat  est  qu’il  trace  -  et  avec 
une  grande  liberte  -  le  cadre  a 
suivre  et  tente  de  prevenir  les 
difficultes  a  venxr.  Sa  faiblesse 
evidente  est  qu’a  quelques  reserves 
pres*  il  n’engage  que  les  parties 
contractantes  et  qu’il  n’assure 
aucune  reservation  "objective"  de 
I ' information, 

Aussi*  a  utiliser  largement  et 
sans  complexe*  il  ne  peut  Stre 
considere  comme  apte  a  regler  tous 
probl ernes. 

S6m  L’ incrimination  de  tel 
ou  tel  comportement  peut*  de  la 
sorte*  parattre  apporter  cette 
ob jectivation  qui  manque  au  contrat. 
Mair*  qui  dit  incrimination*  dit 
droit  penal*  et  la  regie  presente 
dans  tous  les  Etats  liberaux  est 
celle  de  la  legallte  des  deiits  et 
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des  peinesi  prolong^e  et  confort#e 
par  la  r^gle  d ’ interpretation 
stricte.  II  ne  suffit  done  pas  de 
considdrer  un  aqissement  comffle 
moralement,  socialement  ou 
dconomiquentent  condamnable  pour 
qu'jl  Ruisae  fairs  I’objet  ds 
sanctions.  11  faut  qo’un  texts 
exists)  support  d’une  eventuelle 
sanction. 

peut-Stre  ici  encore 
Pius  difficile  qu*en  matiSre  de 
propriete  Intel  lectuel  le  stneto 
sonsu  de  dresser  un  panorama'de" 
situations  nationales  extremement 
variees,  en  dSpit  de  forts  trauaux 
comparatifs  mends  en  particulier 
sur  le  terrain  du  droit  de 
1 ' informatique  (Sieber),  il  ne 
somble  pas  abusif  de  dire  qus) 

SI  les  incriminations  qui 
atteignent  des  "ddvo lements”  ou 
des  "soustractions"  (ces  mots 
pris  sans  acception  technique) 
d* informations  ne  manquent  paS)  peu 
peuvent  etre  tenues  pour  efficaces 
dans  la  perspective  de  la  regulation 
d*un  marche  de  1  *  information)  au 
domeurant  national  comme 
international . 

S6.1.  Dans  la  perspective 
traces)  1 ’ incrimination  la  plus 
largement  repanduc  a  la  surface  de 
la  planete  est  vraisemblablement 
celle  de  I’espionnage  qui  frappe  une 
fuite  illicite  d ’ informat lons)  d’un 
pays  vers  un  autre.  Mais  point  n’est 
besoin  de  souligner  qu’elle  n’a 
qu'assez  peu  de  rapports  avec 
1  * instaurat ion  d^une  economie  de 
1  *  information. 

S*il  est  un  espinnnage  qui  doit 
etre  rdprime  pour  fixer  une  regie  du 
jeu  entre  entrepriseS)  e’est  bien 
plus  I’espionnage  industriel.  Or  les 
approches  nationales  sont  a  cet 
egard  trSs  diverses.  S’ll  est  des 
pays  oil  la  ''iSl.sa6erqeri_ati.gn"  des 
secrets  d’entreprise  ("trade 
est  pOna lament 

sanctionnOO)  et  sans  la  moindre 
difficulte  (AllemagnO)  Autriche) 
Suisse)  £tats  fOderes  membres  des 
etats-Onis  d'AmSr iquC) . . . ) )  ii  n’en 
est  pas  toujours  ainsi  et  on  peut 
citer  comme  droits  ayant  envisage  le 
problems  mais  lacunaires  les  droits 
beige)  italieni  luxembourgeoiS) 
franpais  m?me  qui  recOle  un  texte 
(art.  1)18  du  Code  penal)  qui 
permettrait  une  large  apprehension 
des  situations  critiquables  mais  que 
la  lurisprudence  s’obstine  a 
interpreter  restrictivement  en  ne 
reconnaissant  de  protection  qu’aux 
secrets  de  fabrication. 


2A.2.  Ce  sont  parfois  alors 
des  incriminations  specifiques  qui 
ont  pris  le  relais  dans  la 
legislation  rbeente  i  "derivations" 
des  reseaux  de  telecommunication) 
captations  indues  (notamment  dans  le 
cas  de  televisions  cryptees)) 
penetrations  dans  les  systbrnes 
informatiques  (Etats-Unis  et 
notamment)  outre  la  legislation 
federalC)  Californie)  Delaware) 
FloridO)  Pensyl vannid) . . . ;  Canada; 
Danemark;  France;  Grbce; . . . 
Lichtenstein  mgme).  L’lnfraction  est 
evidemment  mesuree  par  le  texte 
incriminateur  et  le  debet  qui 
s  etait  instaure  en  France  au  moment 
de  I’adoition  oe  la  loi  sur  la 
fraude  informatique)  en  1988)  a 
valeur  gcnbrale  s  fallait-il 
raisonner  sur  une  technique  (ce  qui 
a  ete  finalement  rotenu)  ou  sur  une 
valeur  :  1 ’ information)  sans 
consideration  particulibre  de  la 
mamere  dont  elle  est  traitee  ? 

56.3.  A  vouloir  apprehender 
globalement  1 ’ information)  la 
tentation  est  d’en  faire  un  bien 
comme  un  autre  et  de  sanctionner 
tout  detournement  de  celle-ci  au 
titre  du  vol . 

La  Cour  suprjme  de  I’Etat  de 
Californie  a  tour-a-tour  admis 
et  refuse  cette  qualification 
•“iDefi”).  La  cour  d’ Arnhem  aux 
Pays-Basi  le  27  octobre  1963)  a 
retenu)  dans  un  arrFt  remarqub) 
la  qualification  de  vol)  comme) 
ulterieurement)  en  Belgique)  la  cour 
d’AnverS)  le  13  septembre  19Qa.  La 
Cour  supreme  du  Canada)  en  1989) 
dans  1 ’affaire  Stewart)  a)  tout  au 
contraire,  juge  qu’il  ne  pouvait  y 
avoir  vol  d’ information. 

A  devoir  prendre  parti)  cette 
position  nous  semble  la  seule 
justifies.  II  ne  suffit  pas  de  dire 
Que  1 ’ information  est  une  valeur 
pour  lui  octroyer  le  bbnefice  tie 
n’importe  quelle  protection)  au 
mepriS)  qui  plus  est)  des  libertbs 
oubliques.  II  ne  suffit  pas 
davantage  de  mettre  en  avant  une 
conception  dynamique  de  la 
propriete.  Si  1 ’ information  (selon 
le  statut  de  base  qui  est  le  sien  : 
voir  suqra  n»  2.1)  n’est  pas  objet 
de  proprietb)  il  est 
Intel lectuel lement  inacceptable  et 
socialement  critiquable  de  retenir 
la  qualification  de  vol  dans  tous 
les  systbmes  oO  le  vol  est  dbfini 
comme  une  atteinte  a  la  propriete. 

Si  1 ’ information  est)  en  revanche) 
appropribe)  au  moms  de  manibre 
indirecte  (spbcialement  a  travers  un 
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des  m^canismes  examines  pr^c^dcmment 
aux  points  I  et  II)»  il  existe  en 
r^gle  g^n^rale  des  infractions 
particul i^res  pour  sanctionner  les 
agressions  dont  elle  peut  etre 
l*objet  ;  contrefa^on*  * 

et  il  est  au  mieux  inutile  de 
"doubler"  celle-ci  par  IMnfraction 
de  vol  et  au  pire  contraire  aux 
principes  de  le  faire  dans  tous  les 
systemes  oCi  il  est  admis  que  la 
regie  speciale  derogc  e  la  regie 
generate.  Plus  radicalementt  si  le 
vol  suppose  la  depossession  du  vole* 
il  est  Clair  qu'en  matiere 
d* information*  il  n*on  va  pas  ainsi 
puisque  celui~ci  qui  se  voit 
subtiliser  une  idee  ou  un  savoir 
conserve  celle  ou  celui^ci.  La 
qualification  de  vol  n*est  pas 
pertinente. 

n  reste  possible  d’envisager 
1  *  incrimination  de  pareils 
agissements  mais*  si  I'on  ne  veut 
pas  ignorer  les  contraintes  qui  sont 
celles  d*un  systeme  juridique 
liberal*  d*un  point  de  vue  purement 
prospectif*  A  ne  pas  pietmer 
certains  principes*  un  droit  penal 
de  1  *  information  reste  d  faire  <du 
moins  si  on  le  souhaite). 

S7*  Le  droit  civil  et*  en 
1 'occurrence*  le  droit  de  la 
responsabi 1 ite  civile  offrent 
evidemment  des  libertes  bien  plus 
grandes. 

Ld  encore  il  faut  cependant 
prendre  la  mesure  des  differences 
existant  entre  droits  nationaux. 

27.1.  Quant  d  la  forme  (des 
actions  envisageablesl *  il  est 
possible  de  distinguer  trois  sortes 
de  systemes  :  les  droits  qui 
contiennent  des  dispositions 
specifiques  destmees  d  assurer  le 
bon  comportement  des  acteurs  du 
marche  (comme  I lemagne) >  ceux  qui 
receient  des  dispositions  d  portee 
generate  susceptibles  d’assurer  une 
telle  fonction  (comme*  au  premier 
chef  I  la  France)  et  ceux  qui 
menagent  un  accueil  restreint  a  des 
actions  sanctionnatr ices  d'un 
certain  comportement  (comme  les  pays 
de  Common  Law  dont  certains  ont  meme 
dit*  au  moins  pour  le  Royaume-Unl* 
quMls  n'avaient  pas  de  doctrine 
generate  de  l'''ynlair  • 

Birds).  Il  est  evident  que 
1 'obligation  de  raisonner  en  termes 
de  categories  pre~etab 1 ies  :  breach 

care*...  n'offre  pas  la  m?me 
plasticite  que  lorsque  le  droit 
national  est  prft  a  sanctionner  tout 
comportement  etranger  a  l'"homme 


raisonnable"  (pour  reprendrc  une 
formule  du  droit  quebecois). 

57.2.  Quant  au  fond*  et  dans 
le  prolongement  de  la  derniere 
observation  faite*  ce  ne  sont  done 
pas  les  memes  agissements  qui 
pourront  ^tre  pcursuivis  en  un  lieu 
ou  un  autre. 

11  faudra  ici  que  les 
entreprises  soient  dans  un  rapport 
de  concurrence  et  la  cela  ne  sera 
pas  n^cessaire. 

Plus  int^ressant  :  on  voit 
monter  en  force  dans  tous  les  droits 
contmentaux  I'id^e  que  le 
parasitisme*  d^fini  comme 
1 'exploitation  sans  droit  du  travail 
(lisez  :  de  1 ' investissement) 
d'autrui*  doit  ?tre  sanctionn^* 
e'est-a-dire  concratement  appeler 
reparation.  Des  decisions 
allemandec*  beiges*  franQaises  (a 
propos  notamment  de  la  reedition 
d'un  vieil  ouvrage  ainsi  protege 
bien  que  de  longue  date  tombe  dans 
le  domaine  public)  peuvent  venir 
appuyer  cette  opinion.  L'argument  a 
ete  tout  specialement  utilise  dans 
un  arr§t  " Informationsdienst"  du 
decembre 

1987  qui  devait  sanctionner  le  fait 
pour  un  journal  d'avoir  recopi6  chez 
un  concurrent  une  information  non 
couverte  par  droit  d'auteur.  Dans  le 
cadre  de  1 'etude  menee  pour  les 
Communautes  europeennes*  plus  haut 
evoquee  (supra  n®  8.2.S)*  le  recours 
a  cette  "theorie  du  parasitisme"  a 
ainsi  ete  specialement  mis  en  avant 
par  la  plupart  des  contr ibuteurs 
nationaux  comme  possible  moyen  de 
proteger  les  banques  de  donnees  de 
simple  compilation  diff ici lement 
couvertes  par  un  droit  d'auteur 
(voir  supra  ibidem).  11  est  notable 
que  des  auteurs  anglais  (Chalton)  ou 
irlandais  (Tierney)  partagent  ce 
sentiment.  Reste  que  le  m^canisme 
est  a  utiliser  avec  prudence  si  I'on 
ne  veut  pas  reconstituer  de  mani^re 
en  quelque  sorte  clandestine  des 
propri^t^s  intel lectuel les  en  dehors 
des  provisions  de  la  loi.  Nombreux 
sont  les  auteurs  exprimant  cette 
crainte  (Foul  let  notamment  en 
Belgique)  et  il  est  quelques 
dOcisions  pour  y  faire  Ocho. 

28.  En  conclusion  il  est 
certainement  sage  de  reconnaTtre 
qu'il  est  bien  difficile  de  sortir 
du  binome  :  protection  selon  les 
canons  de  la  loi  au  risque  de 
laisser  des  zones  sans  protection* 
protection  large  de  I ' information 
comme  telle  au  risque  de  crOer  des 
zones  de  protectionnisme  plus  ou 
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moms  l^gitirres. 


29.  Co  pourrait  ?tre  le  moS  de 
la  fini  s*il  no  fallait  ajouteri 
pour  Stre  aussi  complet  quo 
possible}  dans  co  rapide  panorama 
international  des  proprietes 
Intel lectuel les  confront^es  a 
1  *  1 nf orma t ion »  qu’il  reste  une 
ultimo  voie  :  cello  qui  consiste  a 
^laborer*  pour  les  besoms  de  la 
cause*  une  ou  des  protections  sm 
qenerm. 

II  en  fut  beaucoup  question  a 
une  certazne  epoque  a  propos  du 
logiciel,  1 'Organisation  Mondialo  de 
la  Propriety  Intel lectuel le  elabora 
en  1977  des  "dispositions  types" 
puis  en  1983  un  projet  de  traitd* 
certames  institutions  nationales 
suivirent  une  demarche  analogue.  A 
ce  jour  dependant*  seule  la  Dulgane 
fit  le  choix  d’une  legislation 
reellement  specif ique  (loi  n«  49  de 
1979)  mais*  ver i tabloment  tres 
specifique  et  marquee  par  une  option 
politique  apparemment  depassee*  die 
fait  deja  figure  de  curiosite.  U 
est  vrai  ••  1 1  faut  le  dire  -  quo 
certains  pensent  encore  a  1 'adoption 
de  regies  particulieres. 

Les  choses  pr  irent  dependant  un 
tour  autrement  concret  avec  les 
topographies  de  semi -conduc tears 
lorsquG  les  Gtat«>“Unis  choisirent 
en  1984  de  promulguer  une  loi 
specifique*  contraignant  quasiment 
leurs  partenaires  (s'ils  voulaient 
pouvoir  haneficier  d’une  protection 
sur  le  temtoire  americain)  a 
adopter  des  legislations  analogues* 
ce  que  firent  les  Japonais  les 
premiers  des  1985  puis*  A  la  suite 
de  1 'adoption  d’une  directive 
communautaire  en  1986,  les 
differents  pays  de  la  Communaute  et 
d'autres  encore.  Les  "puces" 
reievent  ainsi  d’un  regime  nouveau* 

A  bien  des  egards  assez  fruste,  mais 
qui  peut  coexister  cuneusement  avec 
le  brevet  ou  le  droit  d’auteur  selon 
les  cas. 

Les  "cabl,e  arggram^",  au 
Royaume-Uni,  les  programmes 
teiediffuses,  en  France,  font 
encore  I'objet,  comme  tels  et 
independamment  de  leur  contenu,  de 
disposi t ions  particulieres. 

Fout-il  poursuivre  cette 
politique  d ’emiettement  ?  A  plaider 
pour  un  droit  du  "coup  par  coup", 
une  reponse  positive  s'xmpose.  On 
s'cst  ainsi  demande  s'll  ne  fallait 
pas  songer  e  des  dispositions 


propres  aux  systemes-experts.  La 
question  est  debattue  aujourd’hui 
par  les  experts  qui  travail  lent 
auprPs  de  la  Commission  des 
Communautes  e  propos  des  banques  de 
compilation  dont  nous  avons  dit 
qu'olles  etaient  difficiles  A 
apprehender  A  travers  le  droit 
commun  de  la  propnete  litteraire  et 
artistique  (^ugra  n*  8.2,2  et  27,2). 
Si»  toutefoxs,  on  croit  que  le  droit 

-  specialement  le  droit  legifere  - 
ne  doit  pas  se  perdre  dans  le  detail 
de  toutes  les  particular ites*  ce 
n'est  peut-?tre  pas  la  meilleure 
demarche. 

La  multiplication  des  regimes 
de  droit  cmporte  des  chevauchements , 
des  contradictions,  des  exclusions, 
fait  nattre  des  problemes  qui  sans 
elle  ne  se  seraient  pas  poses... 

Dans  une  perspective  Internationale, 
deux  pays  voisms,  et  de  culture 
proche,  comme  la  France  et  I’ltalie, 
peuvent  admettre,  le  premier  un 
cumul  de  protection  au  titre  du 
droit  d'auteur  et  des  dessins  et 
modeies*  et  le  second  le  prohiber 

-  ce  qui  n'est  guAre  satisfaisant . 

Aussi*  la  creation  de  regies  ad 
hoc  doit,  A  notro  sentiment,  5tre 
maniAe  avec  prudence.  Vertu 
juridique*  s’ll  en  fCt. 


EN  CONCLUSION 


30.  En  conclusion,  peut-on  de 
tout  ce  qui  a  6t6  dit  tirer  quelques 
enseigne«ents  11  faut  I'osp^rer 
mais  on  reconnaitra  que,  dans  une 
situation  foisonnante,  marquee  par 
les  disparit6s  entre  families  de 
droits,  voire  entre  systOmes 
nationaux,  ce  n'est  gudre  facile. 

Dans  l’id6e  d’assurer  des 
conditions  sat isfaisantes  au 
d^veloppement  d’un  march^ 
international  de  1 ’ i nformat ion, 
il  nous  semble  cependant  que 
s * imposent  : 

!•)  un  rapprochement  des  divers 
droits  nationaux,  au  moms  des  pays 
a  6conom\e  d6velopp6e  (car  il  paratt 
exclu  de  jouer  un  m5me  jeu  s*il  n*y 
a  pas  de  r^gle  commune); 

2*)  une  double  interrogation,  d 
cet  effet,  sur  les  valeurs  qu'on 
entend  proteger  ct  la  place  d 
reconnattre  A  I’acte  de  creation  et 
e  la  decision  d’lnvestir,  au 
createur  et  d  1 ’ investisseur  (ce  qui 
suppose  la  remise  en  cause  de 
traditions  nationales  et  d’ldeos 
redues  et  la  recherche  d’un 
equilibrc,  mais  point  pour  autant 
I’adoption  sur  cheque  difficulte 
nouvelle  de  dispositions  propres); 

3*'  dans  I’lmmediat  enfin  une 
utilisation  des  differents  moyens 
offerts  par  le  droit  qui  doivent 
etre  consideres  comme  autant  de 
protections  compiementaires. 

A  tout  prendre  le  droit  n'est 
certainement  pas  plus  fuyant  que 
1 ’ information  a  laquelle  on  pretend 
I ’ appl iquer .  . . 


nichel  VIVANT 

15/06/1991 
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1.  There  is  no  doubt  that  it  is  audacious  to  claim  to  give  an 
international  overview  of  national  intellecmal  property 
systems  in  order  to  discern  their  conception  or  likely 
conception  of  information  and  how  they  regulate  the 
information  products  and  services  market. 

1.1  The  very  notion  of  information  is  vague  and  may  be 
defined  narrowly  or  so  widely  that  it  includes  a  very  broad 
range  of  "items”;  newspapers  and  books,  software  and 
expert-systems,  data  banks  and  television  broadcasts, 
patentable  techniques  —  in  that  a  technique  that  ts  divulged 
constitutes  information  for  firms  present  on  the  market  — 
and  distinctive  symbols  such  as  trademarks,  in  that  these 
amount  to  information  for  the  consumer.  Not  forgetting  that 
the  term  information  can  refer  to  information  about 
individual  citizens  or  employees  for  example.  In  our  context 
here,  it  is  cleat  however  that  the  notion  has  to  be  viewed 
from  a  narrower  point  of  view.  The  information  referred  to 
here  is  information  processed  by  advanced  technology, 
transmitted  by  modern  communications  systems:  electronic 
data  processing  in  the  widest  sense  of  the  term  and 
telecommunications,  electronic  press,  for  example  —  if  one 
has  to  refer  to  press  —  but  certainly  not  press  in  its 
traditional  hard  copy  form. 

1.2  Contrary  to  First  impressions,  the  notion  of  intellectual 
property  is  not  perfectly  defined  either,  at  least  not  at  the 
international  level.  “Propriedad  intelectual”  in  Spanish  and 
under  Spanish  law  refer  solely  to  the  tight  to  literary  and 
artistic  property  (copyright  and  “droit  d’auteur”),  whereas, 
in  French  law,  the  equivalent  expression,  “proprietc 
intellectuelle”  covers  the  same  field  of  literary  and  artistic 
property  but  also  that  of  industrial  property.  In  addition  it 
should  be  noted  that  two  further  definitions  of  these  words 
are  also  possible  from  the  French  point  of  view:  the  first, 
being  the  narrow  definition  just  referred  to,  which  restricts 
the  term  to  what  a  lawyer  of  the  “continental"  school  would 
classify  as  property  “stnetu  senso”  (“private  reservation”), 
and  the  second,  a  wider  definition  closer  to  Anglo- 
American  practice  tending  to  consider  all  legal  mechanisms 
appropriate  for  providing  for  “control"  of  a  commercial 
asset,  whether  contractual  mechanisms,  mechanisms  such  as 
“delits"  (offences)  under  continental  laws  or  torts  in 
common  law  systems  or  the  mechanisms  of  ownership  as 
such. 

In  order  not  to  restrict  our  field  of  investigation  to  too  great 
an  extent,  it  will  be  reasonable  here  to  adopt  the  widest  view, 
particularly  in  that,  although  everybody  knows  that 
copyright  and  “droit  d’auteur”  are  used  to  cope  with 
difficulties  arising  in  these  new  sectors  of  the  information 


industry,  they  are  also  bound  to  be  aware  that  this  is  not  the 
one  and  only  method.  A  less  open  approach  would  result  in 
a  restricted  view  of  the  real  situation. 

2.  Intellectual  property  and  information:  we  will  therefore 
endeavour  to  examine  how  the  various  different  national 
legal  systems  try  to  respond  to  the  unexpected  challenges  of 
the  new  information  and  communications  technologies.  We 
will  attempt  to  highlight  the  common  features  of  what  '>  at 
stake  and  the  steps  taken  to  cope  with  these  identical 
challenges.  At  the  same  time  we  shall  point  out  the 
divergencies  in  philosophies  and  practices  which  may  be 
sources  of  division  between  various  regions  of  the  world  or 
even  from  one  country  to  another  and  thus  run  counter  to 
the  establishment  of  a  sound  and  steady  information 
products  and  services  market.  The  constant  play  of  vanants 
and  similarities  from  one  system  to  another  and  between  the 
solutions  chosen  within  a  given  system,  arc  proof  enough  of 
the  uncertainties  which  reign  even  now 

2.1  However,  a  general  reminder,  which  is  applicable  to  the 
whole  field,  can  and  must  be  made  before  we  go  on  to 
develop  the  subject,  namely  that  the  starting  point  is  non¬ 
protection.  An  adage  that  is  commonly  accepted  in  France, 
but  is  valid  for  every  country,  slates  that  “les  idees  sont  de 
fibre  parcours”  (“there  is  no  copyright  in  an  idea”)  (Desbois). 
Information,  as  such,  belongs  to  nobody  or  to  everybody  (as 
you  like).  The  law  can  intcivene  to  confirm  a  de  facto 
reservation  iii  order  to  ensure  secrecy  when  the  owner 
chooses  this  method  for  providing  for  control  of  the 
information  (this  is  the  well-know.i  status  of  know-how  or 
“savoir-faire").  It  can  only  provide  that  information  with  a 
different  status,  depending  on  the  particular  rules  applicable 
to  that  type  of  information,  if  the  information  has  a 
particular  characteristic:  inventive  nature,  “customization”, 
etc. 

2.2  After  this  general  reminder,  and  leaving  aside 
“peripheral”  types  of  protection  such  as  the  law  of 
trademarks  which,  by  identifying  one  particular  information 
product  or  another,  enables  a  firm  to  develop  rind  retain  aset 
of  customers  but  does  not  provide  any  rights  with  regard  to 
the  creation  as  such,  we  are  left  with  certain  mechanisms 
which  remain  in  practice,  and  which  appear  to  have  a 
curious  dialectic  relationship  with  one  another  as  if,  each 
time,  the  inadequacies  of  one  compel  practitioners  and 
legislators  to  opt  for  one  of  the  others.  Thus,  although  it  is 
clear,  as  we  iiave  specified  already,  that  copyright  and  “droit 
d’auteur”  are  dominant  at  world  level  in  the  field  of 
information  technology,  it  is  also  blatantly  obvious  that 
resort  to  patents,  which  was  thought  to  have  been  eliminated 
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is  reappearing  on  the  scene,  and  likewise  that  resort  to 
common  law,  reappraised  as  necessary,  is  increasingly  the 
case  for,  not  forgetting,  of  course  the  method  of  “sui  generis” 
types  of  protection. 

We  therefore  intend  to  study  the  following  questions  in  turn: 

—  first  choice:  copyright  (I); 

—  wooing  the  patent  (It); 

—  common  law  revisited  (III), 

before  saying  a  word,  in  the  form  of  a  final  question,  about 
possible  new  lines  of  thought. 

1  -  FIRST  CHOICE:  COPYRIGHT 

3.  Copyright  and  “droit  d'auleur”  have  what  one  might 
term  a  natural  position  in  a  certain  number  of  cases  where  it 
is  easy  to  transpose  the  old  to  the  new,  the  transition  from 
one  to  the  other  taking  place  as  it  were  by  stealth.  Just  as  in  a 
previous  era  photography  was  viewed  as  an  extension  of 
painting  (although  it  should  not  be  forgotten  that  certain 
people  felt  that  the  “mechanical”  side  of  photography  made 
It  devoid  of  any  artistic  characteristics  and  even  today,  one  or 
two  vestiges  of  this  sort  of  notion  can  be  found  in  our 
legislation). 

This  IS  the  case  of  the  digitalised  image,  which  although  the 
subject  of  special  processing,  remains  a  picture  first  and 
foremost,  or  electronic  publishing,  in  which  the  change  of 
media  clearly  does  not  affect  the  quality  of  publication.  Thus 
learned  legal  opinion  in  the  Netherlands  has  underlined  that 
the  fact  that  a  digitalised  form  is  used  docs  not  affect  the 
written  characteristics  of  work  (“Mcijboom")  and  French 
law  makes  the  electronic  press  subject  to  the  general  law 
relating  to  the  press,  both  in  the  ease  of  the  direct  aspects  of 
copyright  and  for  example  in  the  case  of  any  questions  of 
liability  which  may  arise. 

4.  After  a  hard  fight,  copyright  and  “droit  d'auteur”  have 
won  or  are  in  the  course  of  winning  a  similar  status  for 
software  and  data  banks. 

With  the  reform  of  the  Copyright  Act  in  1980,  the  United 
States  led  the  way  so  far  as  programs  arc  concerned.  Chile, 
France,  Germany  and  Japan  adopted  similar  laws  from 
1985  on.  By  means  of  legislation  or  case  law  precedents, 
most  countries,  both  developed  nations  or  at  least  those 
desirous  of  taking  part  in  the  dialogue  between  nations, 
rallied  to  this  solution  (Canada  and  Mexico  on  the 
American  continent,  the  United  Kingdom  in  Europe,  etc.) 
although  there  was  occasionally  a  certain  reluctance 
(Australia  or  Brazil).  Where  there  is  no  other  source,  the 
opinion  of  learned  writers  has  generally  followed  the  same 
line  (in  countries  as  different  as  the  Congo,  Luxemburg  and 
Peru).  In  May  1991,  the  Commission  of  the  European 
Communities  adopted  a  directive  whereby  programs  are 
classed  as  literary  works  which,  subject  to  certain  special 
rules,  should  be  treated  as  such. 

In  the  case  of  data  banks,  although  few  states  apart  from  the 
Dominican  Republic  have  expressly  accorded  them 
protection  as  literary  and  artistic  property,  there  is  a 
consensus  of  opinion  in  favour  of  recognizing  this  kind  of 
protection  and  in  some  countries  court  decisions  along 
these  lines  may  well  be  sought.  Moreover,  the  EC  authorities 
are  working  on  a  draft  directive  upholding  this  choice. 

5.  Such  consensuses  do  no!  settle  everything  however,  far 
from  it. 

Although  the  fact  that  the  examples  given  should  not  hide 


the  existence  of  uncertainties  (what  to  say,  for  example, 
about  an  expert-system?)  cannot  be  over-emphasized,  it  is 
clear  that  the  fact  of  finding  oneself  in  agreement  on  a 
number  of  highly  evocative  words:  protection,  copyright  (or 
“droit  d'auteur”),  originality,  etc.,  does  not  imply  that  one 
actually  speaks  the  same  language  and  h.as  in  practice  set  up 
systems  of  law  which,  if  not  exactly  the  same,  at  least  have  the 
same  underlying  spirit  and  are  appropriate  for  enabling  the 
genuine  establishment  of  an  international  information 
products  and  services  market. 

Specialists  in  this  field  are  well  aware  that  the  philosophies 
underlying  the  various  systems  and  espeeially  m  the  field  of 
“droit  d’auteur”  (“derecho  de  autor”,  “diritto  d'autore”.  ete.) 
on  the  one  hand  and  in  the  field  of  copyright  on  the  other 
hand,  are  very  different,  and  this  has  led  to  totally  dissimilar 
practices.  Neither  the  conditions  of  the  protection  offered, 
nor  the  effect  of  such  protection  take  the  same  form  from 
one  region  of  the  world  to  another,  or  even  from  one  eountry 
to  another. 

It  will  be  fairly  easy  to  demonstrate  this  by  giving  this 
approach  in  terms  of  conditions  and  effects  a  more  practical 
aspect,  by  means  of  two  questions:  what  creations  arc 
protected?  What  protection  is  offered?  We  shall  leave  to  one 
side  strictly  procedural  disparities:  whether  there  is  a  need 
for  filing  or  not,  whether  there  is  any  requirement  of  a 
specific  indication  claiming  a  right  in  respect  of  the  creation, 
etc. 

A  —  What  creations  arc  protected? 

6.  Here,  it  is  not  simply  a  matter  of  wondering  whether  a 
particular  software  item  or  any  particular  type  of  creation  is 
protected,  but  rather  of  asking  what  is  the  justification  for 
intervention  of  the  law,  on  what  grounds  a  National  Office  (if 
there  is  such  an  office)  or  a  judge  will  agree  to  allow  or 
disallow  protection  to  a  given  creation,  whether  an  item  of 
.'•oftwarc  or  otherwise.  The  question  therefore,  if  one  wishes 
to  view  things  in  this  way,  relates  to  the  philosophy  of  law 
and  rights,  but  it  is  also  clear  that  it  is  very  practical,  since, 
depending  on  the  answer  to  the  question,  the  same  item  may 
be  held  entitled  to  protection  or  not,  with  everything  that  this 
may  imply  from  the  point  of  view  of  the  market. 

7.  When  all  laws  make  the  condition  of  originality 
(originality  of  the  work),  a  precondition  for  its  protection,  it 
should  then  be  asked  what  this  covers  in  practice. 

7.1  The  philosophy  of  copyright  “strictu  senso”  clearly 
appertains  to  the  person. 

Originality  is  thus  defined  by  traditional  French  learned 
writers  (Dcsbois  and  Colombet),  and  by  Spanish,  Italian  and 
Greek  (Koumantos)  writers,  as  the  imprint  of  the  author's 
personality  present  in  the  work,  over  the  idea  —  which  has 
been  the  subject  of  discussion  in  philosophy  (cf.  Hegel)  — 
whereby  the  work  is  “a  constantly  active  emanation ...  of  the 
individual”  (Salciiles).  The  work  is  protected  because  it  is  an 
c.\lcnsion  of  the  author.  It  theteforc  can  only  be  protected  if 
the  author  is  “present”  in  the  work  to  be  protected.  One  can 
sec  that  such  a  conception  is  more  appropriate  to  a  painting 
by  Picasso  than  to  a  software  creation. 

7.2  On  the  other  hand,  although  it  has  been  stated: 
“Copyright  is  a  property  right  which  authors  have  in  iclation 
to  the  works  which  they  create”  (Dworkin  &  Taylor),  it 
cannot  be  concluded  from  this  that  a  similar  personal  link 
between  the  work  and  the  author  is  required  in  this  system  of 
the  law  of  copyright. 

This  is  particularly  clc.ar  when  one  reads  the  opinion  of  the 
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authors  quoted  above  that  the  requirement  of  originality 
means,  in  the  case  of  literary  works  “not  copied”  or  that 
another  author  speaks  in  general  terms  of  "skill  and  labour” 
(Chalton).  We  also  know  that,  for  some,  protection  is  or 
should  be  the  price  of  the  “sweat'  of  the  brow”.  The 
application  to  “industrial”  works  (whether  in  the  case  of  the 
information  industry  or  other  industries)  is  clearly  more 
appropriate  in  this  view  of  the  matter  than  in  the  foregoing 
case. 

7.3  Less  weighted  in  cither  direction,  other  Itiws  icvcal 
median  choices. 

Under  Turkish  legislation,  it  is  thus  a  question  of 
"intellectual  creation  reflecting  the  author's  personality”. 
And  this  wording  should  be  noted  since  it  is  the  start  of  a 
gradual  transition  away  from  personality  (the  individual 
consideration  as  a  whole)  which  is  still  referred  to  in  France, 
for  example,  towards  the  intellect  (which  is  only  one 
dimension  of  the  person).  It  appears  that  this  notion  is  also 
present  in  Germany  when  it  is  a  matter  of  “personal 
intellectual  creation”.  In  Panama,  alongside  artistic  creation, 
reference  is  made  to  production  resulting  from  a  “personal 
effort  of  intelligence”.  In  the  Netherlands,  emphasis  is  still 
on  the  personal  choices  —  impliedly  intellectual  —  made  by 
the  author. 

7.4  It  is  clear  that  the  various  national  lasvs  arc  not  equally 
prepared  to  welcome  creations  in  which  the  technological 
dimension  seems  to  dominate  and  the  work  of  the 
investment  is  more  important  than  creativity. 

8.  However,  it  is  certainly  essential  to  avoid  absolute  and 
over-dogmatic  systematisation. 

8.1  The  practical  consequences  can  be  unexpected.  For 
example,  although  British  law  expressly  provides  protection 
for  compilations  such  as  directories  and  catalogues  (1988 
Act,  art.  3.1),  whereas  in  1989  the  French  Gourde  Cassation 
(Supreme  Court)  (Cour  dc  Cassation,  1st  chamber,  1  May 
1989),  held  that  they  were  not  protected,  the  fact  remains 
that  lists  of  sporting  events  have  been  protected  in  the 
United  Kingdom  and  a  directory  has  in  France!  Very 
curiously,  in  a  copyright  system,  the  United  States  Supreme 
Court  recently  refused  to  allow  copyright  protection  to  a 
directory,  in  the  course  of  their  decision  disagreeing  svith  the 
opinion  of  learned  writers  on  the  price  of  the  “sweat  of  the 
brow"  referred  to  above  (Supreme  Court,  Feist  v.  Rural 
Telephone,  27  March  1991). 

8.2  The  fact  remains  that  disparities  of  philosophy  arc  not 
devoid  of  consequence.  We  will  give  a  concrete  example  of 
this  and  an  example  of  a  situation  that  may  arise  in  the 
future. 

8.2.1  Positive  example:  on  the  question  of  the  protection  of 
software,  starting  off  from  the  basis  of  similar  perceptions 
but  showing  very  different  approaches  to  new  technologies, 
the  two  highest  courts  in  Germany  and  in  France  have  given 
replies  the  effects  of  which  arc  diametrically  opposed.  On  9 
May  1985,  the  “Bundcsgerichtshor  (appeal  court  judgment 
Inkassoprogramm)  in  effect  maintained  a  very  demanding 
attitude  along  traditional  lines,  thereby  disallowing  legal 
protection  to  most  software  items;  it  has  been  said  that  now 
that  only  “the  creme  de  la  creme"  will  b"  allowed  protection 
(Rattingcr).  Quite  to  the  contrary,  the  French  Cour  dc 
Cassation  on  7  March  1986,  running  counter  to  the  tradition 
of  the  national  law,  decided  to  make  originality  an  objective 
criterion  by  solely  requiring  that  the  program  should  bear 
“the  mark  of  its  author's  intellectual  contribution" 
(judgment  in  Babolat  v.  Pachot,  rendered  by  the  Full 


Assembly  of  the  Cour  de  Cassation);  one  would  imagine 
that  most  software  programs  in  France  must  therefore  be 
protected.  However,  this  kind  of  distortion  is  clearly  not 
favourable  to  the  creation  of  a  transnational  software 
products  market  —  even  only  a  European  one!  And  this  was 
indeed  taken  into  account  when  it  was  considered  necessary 
to  define  in  the  EC  Directive  what  the  Europeans  intended 
to  cover  by  the  term  “originality”  (art.  1.3:  'A  computer 
program  is  protected  if  it  is  original,  m  the  sense  th.it  it  is  the 
acnial  intellectual  creation  of  its  author”). 

8.2.2  Illustration  of  a  possible  future  problem  (the 
difficulty  has  not  yet  arisen  in  practice,  at  least  not  in  the 
courts)  of  the  negative  implications  of  the  evident 
differences  between  national  laws:  in  the  circumstances  it 
seems  extremely  difficult  to  conceive  of  a  cross-border 
market  in  electronic  information  which  is  based  on  firm  and 
clear  rules  once  the  same  information  medium  can  be 
granted  protection  in  one  place  and  not  in  another. 

The  comparison  of  the  EC  policy  with  regard  to  data  banks 
and  the  decision  of  the  United  States  Supreme  Court  quoted 
above  give  rise  to  concern  about  this. 

From  a  more  practical  viewpoint,  a  smdy  that  we  carried  out 
on  behalf  of  the  Commission  of  the  European  Communities 
(Propriete  intellectuelle  ct  ensembles  informationnels 
automatiscs,  1989)  clearly  shows  that  over  and  above  the 
hard  core  of  data  banks  and  other  “creative”  media  towards 
which  national  attitudes  are  a  priori  fairly  uniform, 
consensus  shatters  once  it  is  necessary  to  envisage 
protection  of  compilations:  the  Danes  (Law  of  1961,  section 
49),  and  more  generally  outside  the  European  community, 
the  Scandinavians,  have  particular  rules  for  protecting  such 
compilations  in  an  original  manner  (“catalogue  rule”),  the 
British  refer  to  them  in  their  Copyright  Act  (see  supra  n"  8), 
the  Germans  recognize  a  notion  of  “small  change”  (“kleine 
Miinze”)  corresponding  to  what  one  might  term  low  level 
creatio.ns  which  might  include  compilations  (Heberger), 
whereas  the  Italians  seem  very  hostile  to  such  ideas  as  do  the 
French,  if  one  considers  the  1989  judgment  of  the  Cour  de 
Cassation  quoted  above  (n”  8.1),  although  curiously  enough 
the  Paris  Cour  d'Appcl  has  classed  a  set  of  objects 
(automobiles)  as  “the  work  of  man”  and  hence  entitled  to 
protection  of  the  courts  (Paris  Cour  d'Appel,  25  May  1981)! 
We  will  not  give  any  further  examples,  but  all  the  ingredients 
lead  to  the  assumption  that  a  data  bank  established  in 
Diisseldorf  and  accessed  in  Milan  will  not  have  the  same 
legal  status  in  both  states. 

This  highly  likely  conclusion  clearly  shows  that  it  is  not 
possible  to  allow  this  state  of  affairs  to  continue. 

9.  True,  it  is  extremely  difficult  to  get  beyond  the  stage  of 
findings  of  facts. 

Accordingly  we  will  only  attempt  one  or  two  comments. 

The  first  is  that  there  is  a  fundamental  difference  depending 
whether  the  intention  is  to  protect  the  investment  or  the  act 
of  Creadon,  the  investor  or  the  creator.  Clarification  on  this 
point  is  essendal  but  it  is  perhaps  not  necessary  to  reason  in 
comparative  terms. 

The  second  is  that,  despite  entirely  different  philosophies  at 
the  outset  (see  supra  n”  7), “droit  d’auteur”  and  copyright  do 
not  cover,  as  clearly  as  one  might  expect,  the  twin  aspects  of 
investment  and  creation.  In  truth,  the  question  crosses  the 
two  legal  systems.  “Droit  d’ai  ’ur”  is  in  the  course  of 
developing  towards  a  “right  to  •  dertake”:  witness  the  way 
in  whicih  it  includes  not  only  the  creation  of  software  but  also 


ihat  of  audio-visual  creation.  On  the  other  hand  and  without 
yet  raising  the  question  of  the  content  of  the  laws  (see 
below),  it  is  interesting  to  note,  in  the  field  of  American  law, 
that  in  contrast  with  the  United  States  Supreme  Court 
decision  which  refused  to  protect  directories  (see  supra  8.1) 
and  thus  appears  to  move  away  from  the  concern  to  protect 
investment,  one  can  compare  the  Ashton  Tate  case  in  the 
California  Court  of  Appeal  on  12  December  1990  in  which 
a  judge  deprived  an  enterprise  of  its  copyright  because  it  had 
failed  to  declare  to  the  Copyright  Office  the  earlier  products 
that  its  own  new  products  were  based  on,  in  accordance  with 
a  pro'—dure  which  seems  to  follow  a  logic  somewhat  similar 
to  a  patent,  in  other  words  logic  of  an  industrial  character. 

In  fact,  so  long  as  several  logics  are  in  action,  it  will  be 
difficult  to  arrive  at  uniform  regulation,  whatever  that 
regulation  is. 

What  applies  to  conditions  obviously  also  applies  to  effects. 
B  —  What  protection  is  offered? 

10.  When  one  speaks  of  protection,  one  also  has  to  ask 
what  the  protection  covers  and  means  in  practice.  Protection 
of  form?  Protection  for  form’s  sake?  Symbolic  or  effective 
protection?  Which  provides  one  particular  means  of  action 
or  another?  This  is  what  we  have  to  examine  in  this  overview 
of  the  various  national  laws, 

11.  One  established  point,  that  is  common  to  all  the  laws  is 
that  both  copyright  and  "droite  d’autcur”  only  provide 
protection  of  the  form,  and,  as  specified  above  (supra  n" 
2.1 ),  “there  is  no  copyright  in  an  idea”. 

The  notion  of  the  form  of  expression  that  can  be  protected 
may  be  understood  differently:  certain  African  countries 
(such  as  Benin,  Ghana,  Kenya,  Malawi,  etc.)  refer  in  their 
legislation  to  “material  form  of  any  kind”,  whilst  others  use 
more  restrictive  expressions.  Thus  until  the  clarification 
introduced  by  the  law  of  1988  (which  replied  in  the 
affirmative),  in  English  law  it  was  debated  whether  a 
recording  had  to  be  protected  in  the  same  way  as  a  written 
document.  However,  the  dominant  idea  is  indeed  that  form 
(the  form  of  the  form...)  has  little  to  do  with  the  matter:  data 
in  a  computer  memory  or  fixed  on  CD-ROM  should  receive 
protection,  as  should  the  digitalised  images  rcferrtj  to 
above  (supra  n°  3)  or  the  more  traditional  types  of  creations 
(manuscripts  or  paintings). 

On  the  other  hand,  the  idea  that  form  alone  should  be  taken 
into  account  by  the  mechanisms  of  “droit  d’autcur”  or 
copynght  law  reveals  a  major  distortion  between  the  legal 
tool  used  and  the  aim  sought  when  the  creation  in  question 
involves  the  information  first  and  foremost.  For  the  value  is 
then  usually  contained  in  the  information  itself  (c.g. 
functional  information  "encapsulated”  in  an  item  of 
software  and  intended  to  make  a  machine  work,  or 
economic  technical  or  scientific  data  contained  in  a  data 
bank  and  intended  to  enable  decision-taking).  Users, 
potential  customers  or  even  competitors  arc  not  interested 
in  the  way  in  which  the  software  is  written  or  the  data  bank  is 
structured,  but  in  what  they  both  contribute,  in  what  tiic 
former  enables  them  to  do  and  in  what  the  latter  contains, 
whatever  the  form.  This  content  however,  is  not  what  the  law 
is  designed  to  protect  by  means  of  the  established 
mechanism  of  “reservation  of  rights”!  This  is  perhapsat  least 
a  partial  explanation  of  the  rediscovery  of  the  patent  which 
we  arc  witnessing  today  (sec  infra  II). 

12.  Yet  this  defect  is  common  to  all  legal  systems.  Even 
though  all  the  systems  comprehend  the  form,  one  soon  finds 


that  there  is  a  disparity  between  systems.  Copyright  or  “droit 
d’auteur”  do  not  offer  the  .same  means  of  action  everywhere. 

This  is  easy  to  verify  if,  following  the  structuie  of  copyright 
sanctioned  by  the  1886  Berne  Convention,  we  consider 
separately  proprietary  rights  and  “moral”  rights  In  view  of 
the  aim  of  this  swdy  and  its  limitations  we  have  had  to  select 
a  number  of  significant  data  rather  than  claiming  to  give  an 
exhaustive  account  of  the  whole  field  of  investigation,  which 
is  very  wide. 

1  —  The  granting  of  pmprietary  rights 

13.  It  is  possible  to  state,  without  exaggeration,  that  all  the 
laws  recognize  two  basic  rights  of  a  commercial  nature:  the 
right  of  reproduction  and  the  right  of  performance. 

The  right  of  reproduction  is  sometimes  defined,  as  it  is  in 
France  (Law  of  1957,  art.  28  as  “The  material  fixation  of  the 
work  by  all  processes  which  enable  it  to  be  communicated  to 
the  public  indirectly”).  In  other  cases,  the  wording  remains 
general  and  leaves  it  up  to  the  courts  to  apply  the  law  to  each 
particular  situation:  “Reproduction  in  number”  says  the 
Austrian  law,  whereas  the  Algerian,  Cameroon  and  Senegal 
legislation  refer  to  “reproduction  in  any  material  from 
whatsoever”,  and  Moroccan  law  specifies  “mechanical 
reproduction”.  The  fact  remains  that  as  a  general  rule  all 
fixation  processes  fall  within  the  ambit  of  the  le^slalion  and, 
for  example,  in  the  sector  with  which  we  are  concerned, 
duplication  on  diskette  or  downloading  would  generally  by 
sanctioned  in  all  legal  systems. 

The  right  of  performance  is  also  targeted  in  virtually  all 
countries.  Both  direct  and  indirect  performance  (display) 
are  envisaged  and,  in  response  to  the  “established 
newcomers”;  radio  and  then  television  broadcasting,  the 
laws  cover,  under  one  name  or  another,  such  processes  of 
communicating  a  work  to  the  public.  It  is  rather  —  as  in  the 
case  of  reproduction  —  the  legislative  processes  that  are 
different:  reference  to  a  whole  class,  or  listing  of  the  various 
methods  of  communication.  Certain  legislations  (such  as 
that  of  the  Ivory  Coast)  specifically  refer  to  broadcasting  in 
public  places,  such  as  bars,  restaurants  and  hotels  ...  thus 
putting  paid  to  difficulties  which  other  laws  have  not  spared 
themselves.  The  most  recent  broadcasting  methods  such  as 
satellite  or  cable  transmission,  on  the  other  hand,  are  only 
taken  into  consideration  expressly  by  one  or  two  laws  and 
not  alway  in  the  same  terms  (United  States,  Spain,  France, 
Portugal.  United  Kingdom).  Spain  alone  to  date  seems  to 
have  envisaged  telematic  transmission  as  such,  by  including 
in  the  list  of  acts  of  public  communication  “public  access  to 
computer  data  bases  by  means  of  telecommunication,  when 
such  bases  contain  or  constitute  protected  works”  (Law  of 
1987,  art.  20.2h). 

14.  Over  and  above  this  general  approach,  which,  all  in  all, 
reveals  more  disparities  as  to  form  than  as  to  substance,  this 
first  impression  of  consensus  —  doubtless  somewhat 
mistaken  —  should  however  be  qualified  by  the  observation 
that  once  one  goes  into  greater  detail,  proprietary  rights,  the 
right  of  reproduction  and  the  right  of  performance  and  any 
other  related  rights  (such  as  the  riglit  of  destination  found 
under  certain  legal  systems)  are  both  less  clearly  defined  and 
much  less  uniform  than  would  appear  at  first  sight,  from 
certain  important  points  of  view,  and  these  are  particularly 
liable  to  affect  the  establishment  of  an  information  products 
and  services  market.  We  shall  present  our  arguments  briefly, 
on  the  basis  of  three  examples. 

14.1  Can  the  right  of  reproduction  be  used  as  a  means  of 
protection  against  reverse  engineering?  Decisions  to  the 
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contrary  can  be  tound  even  in  the  United  States  and,  in 
France,  the  opinion  of  learned  writers  is  divided,  some 
holding  the  practice  to  be  legitimate  (Gaudrat,  Huet)  and 
others  considering  it  actionable  (Le  Stanc,  Vivant).  In 
addition,  for  more  than  a  year,  battle  has  been  raging  at 
European  level  as  to  whether  the  draft  directive  relating  to 
the  protection  of  programs  should  allow  reverse  engineering 
or  not.  Lastly,  reverse  engineering  or  “decompilation"  (this 
is  the  term  chosen)  is  authorised  insofar  as  if  is  a  means  of 
ensuring  interoperability  of  systems  (art.  6)  and  subject  to 
strict  conditions.  But  it  is  interesting  to  note  that  the  logic  of 
copyright  law  could  have  been  resorted  to  in  either  sense 
and  the  main  basis  of  the  arguments  advanced  by  opposing 
factions  at  Brussels  were  strictly  commercial  considerations. 
Nobody  can  be  certain  of  obtaining  the  same  answer  in 
Buenos  Aires,  Paris  and  Washington. 

14.2  Does  the  existence  of  the  right  of  performance  oblige 
a  person  who  consults  a  data  bank  to  pay  royalties  to  the 
person  who  claims  propnctonal  nghts  over  the  data  bank’  If 
one  views  it  as  a  communication  to  the  public,  personally  we 
think  that  this  is  the  case.  But,  particularly  in  the  absence  of 
knowing  who  exactly  the  public  is  and  if  one  has  to  reason  in 
terms  of  actual  users  (the  individual  user  at  his  screen)  as 
against  potential  users  (one  docs  not  know  how  many 
individuals  there  are  who  can  read  the  screen),  the  contrary 
has  been  maintained  by  a  Belgian  author  (Triaille)  and  a 
French  one  (Martin).  We  do  not  know  what  the  legal  answer 
will  be  ,'inally  and  whether  it  will  be  the  same  everywhere. 

14.3  Finally,  the  last  of  our  three  Ciuestions;  can  the  owner 
of  rights  in  a  work  raise  any  objection  to  its  hired  out  (or 
even  to  its  being  loaned)  on  any  grounds?  There  is  no  need  at 
all  to  underline  the  importance  of  this  question  for  the 
information  market  if  one  considers  that  this  concerns 
above  all  libraries  and  record  libraries  ranging  from  the 
traditional  books  and  records  to  video-cassettes,  diskettes 
or  CD-ROMs.  The  European  Communities  have  promised 
to  deal  with  this  problem,  but  the  evidence  seen  at  this  level 
demonstrates  the  divergences  which  are  likely  to  be  met  on  a 
worldwide  scale:  Denmark,  Spain,  Pormgal  and  the  United 
Kingdom  all  recognize  a  right  of  hiring,  Italy  recognizes  such 
a  right  depending  on  the  medium  involved,  whereas  this 
right  is  not  recognized  in  Germany,  Ireland  and  the 
Netherlands,  whilst  the  other  countries  recognize  a  “right  of 
destination”  to  the  owner  of  the  rights  enabling  him  to 
exercise  control  over  hiring ...  We  will  leave  to  one  side  the 
question  of  lending.  The  Commission  itself  is  proposing  to 
establish  legal  structures  that  “the  cultural  industry  will  be 
able  to  ...  base  itself  on”.  What  applies  to  the  European 
market  in  terms  of  need  obviously  applies  equally  to  the 
international  market. 

15.  The  same  type  of  comments  can  be  made  when  we  turn 
to  the  question  not  only  how  to  define  the  rights  offered  to 
tights  owners  from  the  positive  point  of  view,  but  also  how  to 
define  the  exceptions  to  the  general  rule  from  the  negative 
point  of  view. 

15.1  There  is  already  a  clear  contrast  in  the  mind  when  one 
speaks  of  “fam  use”  or  “fair  dealing”  or  when  one  refers  by 
name  to  a  certain  number  of  acts  which  alone  arc  to  be 
legitimate.  Although  the  acts  allowed  under  the  heading  of 
fair  dealing  can  certainly  be  referred  to  in  law  (cf,  for 
example  the  British  law  of  1988,  art,  28  an’d  following). 

15.2  But,  from  the  point  of  view  of  legal  technique  al.mc, 
there  are  still  a  number  of  disparities  which  can  have  an 
important  practical  imjiact.  We  will  set  out  a  few  simple 
examples  of  these. 


15.2.1  Private  copying  (copying  for  the  copier’s  private 
use)  is  usually  allowed  by  all  laws,  but  the  legal  context  is  not 
always  the  same  and  this  has  serious  implications:  a  single 
copy  is  allowed  under  Brazilian  law,  while  an  assessment  of 
the  size  of  the  part  used  in  comparison  with  the  whole  of  the 
work  applies  in  the  case  of  American  law  .  Further,  the 
private  copy  has  existed  in  Europe  in  the  software  context 
(though  all  that  remains  of  it  is  the  legitimate  user's  nght  to 
make  a  single  back-up  copy  of  the  program).  Certain  people, 
in  a  wider  context,  criticize  this  right  to  a  private  copy  as 
archaic.  What  is  one  to  think,  indeed,  if  one  i.  .es  not  use  an 
clement  of  quantification,  as  the  Americans  do,  when  the 
work  to  be  reproduced  is  an  on-line  data  bank  or  a  CD- 
ROM 

The  increasing  number  of  duplication  methods  which 
enable  virtually  instant  production  of  a  duplicate  equivalent 
to  the  original  has,  moreover,  led  many  legislators 
worldwide  to  institute  a  right  to  remuneration.  Tliis  can  t<ikc 
the  form  of  a  tax  or  other  payment,  collected  in  one  way  or 
another,  when  blank  reproduction  media  are  purchased 
(Austria,  Congo,  Finland,  France,  Hungary,  Sweden  etc.) 
and  sometimes  in  the  case  of  reproduction  machines 
themselves  (Germany.  Iceland,  Portugal).  This  is  a 
noteworthy  development  in  copyright  systems  under  the 
influence  of  the  new  technologies  which  should  be  borne  in 
mind  and  which  may  mspire  new  developments  in  the  case 
of  new  media.  This  is  also  a  definite  distortion  of  the  true 
situation,  to  the  point  that  one  may  well  wonder  if  this  has 
not  resulted  in  the  institution  of  a  sort  of  hidden  public 
domain  for  which  there  is  a  charge  (Vivant)  Lastly,  this  is  not 
necessanly  a  miracle  remedy,  since,  although  wherever  this 
system  has  been  estabiished  it  has  teen  advocated  as  being 
bound  to  ensure  compensation  for  losses  suffered  by  the 
creators  (or  creator-companies),  it  is  still  necessary  to  know 
who  actually  receives  the  benefit  of  the  money  collected. 

15.2.2  Another  illi  tration:  certain  states  recognize,  under 
various  headings,  a  nght  of  reproduction  for  educational 
purposes  (Norway,  Poland,  the  United  Kingdom)  which  is 
not  totally  unknown  in  other  countries  (such  as  France 
where  the  proposal  to  set  up  such  an  exception  in  the  case  of 
software  led  to  heated  reactions  from  the  professionals). 
How  are  such  legislative  disparities  to  be  controlled  when 
information  has  left  the  traditional  vehicles  of  the  book  or 
the  newspaper  and  is  circulating  in  real  time  from 
Washington  to  Tokyo? 

15.2.3  Yet  another  illustration  (the  last):  the  right  of 
quotation  —  to  borrow  from  a  work  in  order  to  quote  from  it 
—  is  recognized  in  a  wide  variety  of  ways  from  one  country 
to  another.  In  France,  it  is  accepted  that  only  literary  works 
strictu  senso  can  be  quoted  from  (the  courts  have  held  this 
on  a  number  of  occasions).  However,  turning  to  the  question 
of  “quotations”  from  images,  these  certainly  seem  to  be 
possible  in  certain  countries  such  as  Spain  (where  the  law 
contains  a  very  wide  provision  which  can  also  apply  to 
musical  “quotations”),  the  Netherlands  or  Portugal  (art.  75  f 
Copyright  Code).  What  is  one  to  think  therefore  of  cross- 
border  exploitation  of  a  data  bank?  On  the  borderline,  it 
.shouid  be  noted  that  the  United  Kingdom  has  a  very  special 
rule  to  the  effect  that  a  television  broadcast  docs  not  infringe 
a  third  party’s  copyright  when  it  incidentally  and 
accidentally  includes  pro.ected  works  (music  played  during 
a  sports  match). 

16.  Disparities  and  uncertainties  therefore  from  the  point 
of  view  of  proprietary  rights.  'Phis  feeling  is  bound  to  be 
reinforced  when  we  turn  to  the  question  of  “moral”  rights. 
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where  we  find  a  fairly  or  very  marked  comrasl  between 
“droit  d’auteur”  and  copyright. 

2  —  The  gmnl  of  “inomr  rights 

17.  Here  the  difference  between  systems  is  blatantly 
obvious  and  reference  to  this  is  simply  staling  a  truism  It  is 
essential  to  do  so,  however,  since  this  disparity,  which  is  a 
reality,  can  have  definite  commercial  results.  In  the  audio¬ 
visual  sector,  evidence  of  this  has  been  seen  in  the  recent 
judgment  of  the  French  Cour  dc  Cassation  condemning  the 
colouring  of  films  (Cour  cass.,  1st  ch.,  28  May  1991),  which 
was  held  to  be  contrary  to  public  policy,  whereas  it  was  not 
deemed  to  be  illegal  in  principle  in  the  United  States  (leaving 
to  one  side  here  certain  specific  provisions  outside  the  field 
of  copyright  relating  to  the  “preservation”  of  films). 

Here  we  find  the  notion  whereby,  in  the  philosophy  of  “droit 
d'auteur",  the  work  is  the  author  and  attacking  the  work  is 
the  equivalent  of  attacking  the  very  person  of  the  author  (see 
supra  n”  7.1 ).  According  to  this  point  of  view,  the  moral  right 
appears  to  be  a  whole  complex  of  rights:  right  of  paternity 
(the  right  to  be  quoted  as  the  author)  and  right  to  integrity  of 
the  work,  which  are  the  two  minimal  rights  cf  authors 
recognized  by  the  Berne  Convention  (art.  6  bis),  the  right  to 
secrecy  (i.e.  the  right  of  non-divulgation),  the  right  to  repent 
or  withdraw  which  enables  the  author  to  “take  back"  a  work 
that  has  been  made  public  (in  other  words  its  medium)  if  he 
feels  certain  “seruples"  (Colombct)  about  displaying  it  to  the 
public  in  its  present  condition.  One  can  clearly  sec  the 
impact  of  these  rights  to  the  advantage  of  the  painter  or 
sculptor  who  wishes  to  present  a  certain  image  of  himself 
and  of  his  work.  Things  are  less  clear  once  the  creation 
industries  arc  involved  and  even  less  so  in  the  case  of  the 
information  industnes  which  are  strongly  dependent  on 
technical  know-how. 

The  viewpoint  of  copyright  is  profoundly  different. 
Certainly,  the  opinions  of  the  English  authors  arc  full  of 
qualifications,  in  accordance  with  practice  in  the  common 
law  countries  (leaving  to  one  side  for  the  moment  certain 
recent  legislative  trends  in  these  countries,  which  will  be 
referred  to  below  infra  n"  19).  The  decision  in  the  United 
States  regarding  the  colouring  of  films  which  we  referred  to 
above  is  evidence  of  this.  And  although  the  notion  may  no 
doubt  be  found,  in  spirit,  in  the  law  of  most  countries,  it  is 
significant  that,  in  copyright  systems,  “inherent  limitations  to 
the  right  of  integrity”  (Dworkin  &  Taylor)  can  be  very  simply 
referred  to. 

18.  Integrity,  respect,  inviolability  of  the  work  (to  quote 
here  the  word  used  by  the  Soviet,  Romanian  or 
Czechoslovak  legislations):  clearly  this  requirement  on  its 
own  is  not  easily  compatible  with  the  dynamic  exploitation 
of  an  informational  w  ork  that  is  both  technical  in  its  medium 
and  Quid  in  its  subject  matter,  which  has  a  natural  potential 
for  evolving  and,  what  is  more,  it  would  be  difficult  for  it  not 
to.  Can  one  imagine  an  item  of  software,  an  expert-system  or 
a  data  bank  that  is  rigid? 

In  the  audio-visual  sector,  where  technology  holds  sway,  the 
strictest  concepts  arc  becoming  more  flexible,  noticeably  so. 
And,  particularly  in  the  case  of  the  adaptation  of  a  literary 
work  for  the  cinema,  it  is  not  uncommon  to  find  case  law 
precedents  tolerating  the  taking  of  certain  liberties  which  the 
work,  even  when  the  legislation  docs  not  provide  for  this,  as 
in  Chile  for  example.  Cypriot  law  and  Portuguese  law  even 
allow  modifications  to  the  original  work  for  reasons 
expressly  classed  as  technical. 


But  clearer  still,  in  the  case  of  software,  in  other  words  at  the 
heart  of  our  subj'ect  of  information  technology,  the 
Europeans  have  decided  to  consider  the  nght  of  adaptation 
to  be  the  rule,  notably  by  laying  down  that  the  legitimate 
purchaser  of  a  program  (in  reality  of  the  medium)  is  entitled 
to  make  any  “adaptation  arrangement”  and  “any  other 
transformation”  necessary  for  exploiting  the  program  in 
accordance  with  its  intended  use  (EC  directive  cited  above, 
arts.  4  and  5).  And  Spanish  and  French  law,  both  of  which 
are  strongly  attached  to  the  notion  of  .espcct  of  the  work's 
integrity,  had  already  unreservedly  taken  up  a  stance  in  this 
direction. 

In  other  words,  at  the  nsk  of  causing  an  actual  breach 
between  these  new  requirements  and  the  traditional 
philosophy  underlying  certain  laws,  which  is  sometimes 
painfully  resented  by  certain  people,  it  appears  difficult  in 
the  extreme,  not  to  say  impossible,  to  preserve  the  old 
concepts  intact. 

19.  It  is  true  that,  a  contrario,  the  rights  under  the  copyright 
system  reveal  rights  classed  as  “moral  riglits”,  formally  at 
least.  The  1988  Copyright  Act  expressly  incorporates  into 
British  law  the  riglits  recognized  by  the  Berne  Convention 
(new  ans.  77  and  following).  Tiie  United  Stales'  adherence 
to  the  said  Convention  in  1988  look  on  a  particular 
symbolic  weight  of  its  own.  'Vet  interpretations  as  to  the  real 
effects  of  the  said  adherence  are  not  unanimous.  The 
spokesman  for  the  Coalition  to  Presene  the  American 
Copyright  Tradition  (a  name  loaded  with  meaning) 
defended  before  the  Senate  and  continues  to  defend  the  idea 
that  the  concept  of  moral  right  should  be  rejected  and  gives 
prionty  to  the  commercial  dimension  of  rights  and  their 
investment  incentive  aspect.  The  fact  remains  nonetheless 
that  in  the  American  situation  it  has  also  been  possible  to 
detect  the  "precursors  of  a  more  favourable  future  for  moral 
rights”  (Dietz). 

20.  In  conclusion  on  the  question  of  "droits  d'auteur”  and 
copyright,  can  it  be  stated  that  rights  anchored  in  entirely 
separate  traditions  are  finally  coming  closer? 

20.1  In  our  view,  the  reply  is  definitely  in  the  affirmative.  It 
is  even  more  so,  of  necessity,  when  the  questions  at  stake  arc 
entirely  practical  matters  such  as  those  arising  from  the  use 
of  information  technology  and  arc  linked  to  an  information 
products  and  services  market.  For  the  problems  arc  no  more 
Japanese  than  they  arc  American  and  no  more  Swiss  than 
they  arc  Brazilian.  It  is  clear  that  they  are  the  same 
everywhere.  One  single  reservation  can  be  made  in  the  case 
of  those  economic  systems  that  arc  not  based  on  market 
mechanisms,  but  as  we  know  the  number  of  these  is 
dwindling. 

A  very  wide  variety  of  rights  are  coming  together  into  what 
will  perhaps  be  the  future  balance  between  the  concern  to 
protect  Ihv  r'cator  and  the  similar  concern  protc>.:  the 
person  -  I  vt 'or  — who  even  if  he  d:o  not  give  birth  to 
liis  creation,  at  least  picidcd  the  wherewithal  for  it  to  live. 

20.2  Tile  fundamental  divergences  which  exist  today 
spring  from  the  fact  that  the  movement  referred  to  above  is 
far  from  complete  and  basically  still  remains  confronted  by 
two  lines  of  reasoning:  one  logic  of  “droit  d'auteur” 
understood  in  the  full  sense  of  the  term  (the  author's  rights) 
.and  another  logic  of  the  “right  to  undertake”  (cf  supra  on  a 
similar  idea  n”  9).  Tlic  disparity  is  not  new,  since  it  was 
already  in  existence  at  the  dawn  of  these  rights  in  the  I8th 
century  (great  debate  between  book  sellers  —  namely: 
publishers  —  and  authors),  but  it  influences  many  things.  If 
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wc  think  only  of  the  question  of  ownership  of  rights  which 
has  not  been  referred  to  up  to  now.  but  which  could  have 
been:  the  employee  is  the  author  and  therefore  usually 
owner  of  the  rights  in  a  "droit  d'auteur"  system,  whereas  in  a 
copyright  system  the  employer  is,  as  a  general  rule,  vested 
with  rights  over  the  creation.  Accordingly  the  game  is  far 
from  over. 

20.3  'rtie  fact  ntmains  that  certain  changes  are  necessary, 
linked  either  to  the  industrial  method  of  creation  or  to  the 
nature  of  the  industrial  creation  made,  more  precisely  in  the 
field  of  information. 

Tliese  arc  changes  which  should  n-!ate  to  the  conditions 
prior  to  the  granting  of  rights  over  the  crc.ation.  the  .allotment 
of  the  rights  and  their  definition,  which  in  our  view  should 
lake  into  account  first  and  foremost  the  evolutive  nature  of 
such  creations. ...  Tlie  alternative  is  to  decide  !o  leave  the 
field  of  “droit  d'auteur”  (or  perhaps  copyright)  but  that  is 
another  story... 

Tile  fact  also  remains  that  “droit  d’auteur”  or  copyright,  even 
if  remodelled,  may  appear  inappropriate  or  of  insufficient 
interest,  if  only  because  they  only  protect  the  form  (see 
supra  n”  1 1 ).  This  is  no  doubt  in  part  the  explanation  for  the 
(partial)  rediscovery  of  the  patent. 

II  -  WOOING  TO  THE  PATENT 

21.  1'herc  is  no  doubt  that  the  patent  is  indeed  courted 
nowadays,  even  when  it  seems  mdically  excluded  by  case 
law  precedents  or  legislation,  as  it  is  in  the  case  of  software, 
both  m  America  and  in  Europe  (cf.,  in  the  United  States  in 
particular  the  famous  e,asc  of  Diamond  v.  Dichrin,  ^8 1 ). 

No  doubt  It  IS  still  essential  for  the  item  to  be  patented  to 
appear  to  be  reasonably  patentable  (obviously,  the  areas  of 
certainly  —  patent  on  a  machine  for  processing  or 
transmitting  information,  for  example  —  do  not  deserve  our 
attention  here). 

However,  leaving  “classic”  scenarios  to  one  side,  the  fact  is 
that,  even  though  specialists  in  the  field  of  patents  on  both 
sides  of  the  Atlantic  arc  increasingly  tending  to  consider  that 
anything  and  everything  can  be  patented  (this  is  the 
expression  they  most  often  use),  it  is  difficult  to  credit  that  a 
data  bank  or  electronic  encyclopaedia  can  be  actually 
patented.  Tlie  vagaries  of  the  l.aw  of  Honduras  which  allow 
patents  to  be  taken  out  for  books,  catalogues,  sermons  or 
operas  (law  of  I  Apnl  1919,  art.  I)  cannot  he  taken  to  be 
representative  of  world  law! 

Aside  from  mere  assumptions,  the  patent  method  is 
c.xplorcd  in  situations  where  the  technical  field  is  sufficiently 
implicit  for  this  method  to  appear  inherently  natural, 
whether  rightly  or  wrongly.  Accordlnsly,  great  play  was 
made  early  in  the  day  on  the  ambiguity  of  the  term 
“firmware”,  defined  (for  ih;  occasion?)  —  if  one  c.an  cal!  it  a 
definition  — ,  as  “software  i.t  the  form  of  hardware”,  in  order 
to  declare  authoritatively  tha:  it  was  patentable ...  apparently 
to  the  advantage  of  the  hardware  tnat  it  was  supposed  to  be 
in  part.  And,  in  fact,  today  when  semiconductor  masks  (to 
use  the  American  term)  or  topographies  (to  use  the 
European  term)  benefit  from  specific  protection  (sec  infra 
n®  29),  integrated  circuits  or  “chips”  are  actually  patented  in 
a  great  many  cases.  Software  items  arc  increasingly  being 
patented  too,  iirovided  that  certain  restrictions  are 
respected  (not  to  speak  of  “software  patents”)  and  this  is  a 
particularly  remarkable  fact  in  Europe  where  the  Munich 
Convention  of  5  October  1973  on  European  patents,  which 
extends  beyond  the  frontiers  of  the  European  community 


and  includes  countries  such  as  Austria  or  Switzerland,  lays 
down  expressly  that  “computer  programs  ...  shall  no'  be 
deemed  to  be  inventions”  (art.  52). 

22.  We  shall  p.au.sc  for  a  nioinciit  to  consider  this  case, 
whid  intcre.sting  not  only  from  the  practical  standpoint, 
since  the  reality  is  not  what  the  legislators  wanted,  but  also, 
and  (icrhaps  more  still,  from  a  fundamental  point  of  view, 
since  in  Europe,  in  fact,  the  qu<’<'%on  of  the  status  of 
mformation  underlies  this  unortnodox  acceptance  of 
patentability. 

22.1  It  needs  to  be  pointed  out  that  the  prohibition  is  laid 
down  for  software  items  “as  such”  (legislation  (|uuted 
above),  and  “naked"  software  according  to  a  definition  put 
forward  by  academic  lawyers  ( Vivant  and  Le  Slanc). 

22.2  The  prohibition  is  therefore  not  unlimited ... 

Tliis  clearly  leaves  the  way  open  to  patents  taken  out  in 
respect  of  inventions  whose  software  diiiieiision  is  only  one 
constituent  part,  a  matter  which  was  decided  by  the  courts  in 
France  most  satisfactorily  and  subsequently  approved  at  the 
Euro|ican  level  by  the  European  Patents  Office 
Tliis  has  also  opened  the  door  to  new  interprelalions,  less 
perhaps  relating  to  the  law  of  patents,  than  to  technical 
reality.  The  Appeals  Division  of  the  Dutch  Patents  Couticil. 
for  c.xamplc,  in  a  very  interesting  decision  dated  12 
September  1985,  put  fonvard  the  notion  of  “a  machine  to  all 
intents  and  purposes”,  considering  the  computer  into  whose 
operational  memory  a  new  program  is  introduced  as  a  new 
machine  within  the  meaning  of  the  law  of  patents  Echoes  of 
this  arc  found  in  a  number  of  decisions  by  the  European 
Patents  Office  (m  1986.  1987  and  1988)  holding  that  the 
combination  of  a  computer  program  and  a  "generally  known 
universal  calculator"  thus  made  to  function  “in  a  different 
way”  was  a  patentable  invention. 

Over  and  above  this,  the  European  Office’s  discussion  when 
confronted  with  tins  question  of  the  patentability  of 
programs  look  an  unusual  turn,  relating  to  the  very  notion  of 
technique.  As  the  invention  was  deemed  to  be  a  creation  of  a 
technical  nature,  the  moment  in  fact  arrived  when  it  had  to 
ask  what  the  technique  was.  And  one  found  the  Office 
drawing  a  dis'inclion  between  the  mathematical  method  or 
algorithm  on  the  one  hand  and  the  technical  process  on  the 
other  hand,  the  former  being  abstract  and  the  latter  being 
applied  to  a  physical  entity,  it  being  specified  that  the 
physical  entity  could  be ...  an  image  (Vicom  decision,  15  July 
1986).  Messages  displayed  on  a  screen  (although  they  are 
none  other  than  a  ccitain  image  for  the  machine)  were,  on 
the  other  hand,  deemed  not  to  fall  within  the  technical 
domain  as  they  only  related  to  information  (I.B.M.  decision, 
5  October  1988).  Hence  one  can  draw  the  conclusion  for  the 
information  industries  that  there  is  information  and 
information  and  that  there  is  a  serious  risk  that  whether  the 
patent  is  granted  or  refused  will  depend  on  the  examiners’ 
very  .subjective  perception  as  regards  the  technique  in 
general  and  the  invention  in  particular.  A  matter  for 
speculation  in  any  case ...  But  also  an  indisputable  opening 
—  though  of  vanablc  dimensions  —  towards  the  patent 
method. 

23.  Accordin^y,  to  conclude  these  few  words  about  patent 
(this  is  not  the  place  to  go  into  greater  detail),  as  has  been 
pointed  out,  in  the  information  industries  sector,  the  patent 
is  coming  back  into  vogue  in  unexpected  places  although  it 
only  relates  to  certain  types  of  creation  (software  programs 
or  masks),  it  is  returning  in  force,  it  is  also  returning  by  trial 
and  error  and  in  such  a  way  that  it  is  difficult  to  know  a  priori 
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if  one  particular  item  or  another  can  be  patented,  which  is 
hardly  likely  to  provide  for  legal  security  in  general  nor  the 
security  of  an  international  information  products  ,and 
services  market... 

Tlie  fact  that  the  parties  concerned  are  turning  to  other 
methods,  in  particular  in  the  field  of  the  general  law  should 
therefore  come  as  no  surprise. 

Ill  -  COMMON  L\W  REVISITED 

24.  lltc  Common  law  to  which  we  wish  to  refer  here  is  the 
law  which  enables  control  over  a  creation  or  an  information 
product  without  going  to  the  e.xtent  of  ownership:  law  of 
contract,  criminal  l,aw,  law  of  civil  liability,  etc.  Although 
classic,  and  a  priori  less  effective  than  the  mechanisms  we 
have  considered  up  to  now,  it  is  currently  being  rediscovered 
without,  in  fact,  its  esery  having  been  forgotten.  Called  upon 
not  only  to  support  these  proprietary  rights  (like  know-how 
in  support  of  the  patent)  but  also  to  fill  in  any  gaps  in  them,  it 
is  where  necessary  rethought  and  remodelled  in  order  to 
provide  a  better  answer  to  the  needs  felt  in  practice. 

Multiform,  being  relatively  easy  to  implement,  effective  to  a 
greater  or  lesser  extent,  "Common  law"  should  be 
considered  in  all  its  various  guises. 

25.  Tile  contract,  probably  the  most  flexible  of  .all  legal 
"tools",  is  obviously  what  we  should  turn  to  first  of  all.  Here 
there  is  naturally  no  question  of  setting  out  a  whole  list  of 
systematic  comments  on  this  subject.  On  the  other  hand,  we 
intend  to  put  forward  two  or  three  ideas,  simple  perhaps, but 
important  nonetheless. 

The  first  is  that  the  contract  is  the  most  certain  method  of 
establishing  obligations  as  to  secrecy  and  non-compctitioii 
which  even  on  their  own  en.able  control  over  an  item  of 
information.  True,  there  arc  items  of  information  which 
cannot  be  prevented  from  being  divulged  (nor  from  being 
exploited  either),  no  doubt  for  legal  reasons  but  also  for 
reasons  of  common  sense  and  commercial  logic.  Thus,  one 
cannot  claim  to  impose  secrecy  on  a  person  who  receives 
information  that  is  distributed  publicly  (by  a  public 
television  or  communication  channel,  for  example). 
I  lowever,  apart  from  such  exceptional  situations,  secrecy  — 
restricting  ourselves  to  this  for  the  moment  —  can  be 
invoked  (imposed)  in  a  very  wide  variety  of  scenarios.  It  is 
even  noticeable  that  in  the  case  of  computer  programs,  it  can 
be  combined  with  copyright  (or  "droit  d'autcur"),  as  a 
program  can  be  offered  for  sale  in  a  form  whereby  its  written 
formula  is  not  accessible  to  its  user  (which  is  not  the  case 
with  the  traditional  literary  work!)  and  without  its  user  being 
at  all  disturbed  by  this.  Although  it  is  true  that  the  status  of 
reverse  engineering  can  be  considered  indecisive  (see  supra 
n"  14.1),  the  strict  delimitation,  by  the  1991  EC  Directive  on 
programs,  of  the  conditions  in  which  reverse  engineering 
can  be  carried  out  legally  is  clear  evidence  that  this 
combination  of  secrecy  (non-readability)  and  copyright  (or 
“droit  d'auteur")  is  no  longer  in  question  in  the  context  of  the 
European  Community.  However  this  is  one  particular 
exception.  Secrecy  should  be  borne  in  mind  at  the  stage  of 
contractual  negotiations,  during  the  performance  of 
contracts  relating  to  the  transmission  of  information  or 
providing  an  opportunity  for  access  to  information,  in 
contracts  of  employment,  etc.  Hie  conditions  of  exploitation 
of  information  delivered  may  also  be  specified  in  the 
contractual  documents...  The  use  of  an  access  code  and/ora 
password  can  also  be  laid  down... 


•  “All  information  communicated  during  the 

negotiations  sluall  be  covered  by  secrecy." 

•  “The  beneficiary  undertakes  to  consider  all 

information  communicated  on  the  b,asis  of  this 
agreement  to  be  strictly  confidential." 

•  “I  undertake  not  to  divulge  to  any  person  outside 
I.B.M.,  nor  to  u.se  other  than  for  I.B.M.’s  business,  any 
confidcnti.ll  information  belonging  to  I.B.M.  and  in 
particular,  althougli  this  shall  not  be  an  exhaustive  list, 
any  information,  knowledge  or  documentation  that 
I.B.M.  has  indic.ited  as  being  its  own  property  and/or 
which  rchites  to  I.B.M.'s  manufacturing  methods, 
technical  processes,  products,  programs  or  research, 
unless  I  have  received  written  authorisation  to  do  so 
from  my  employer"  (undertaking  that  I.B.M.  France 
requires  its  employees  to  sign). 

The  undoubted  strength  of  the  contiact  is  that  it  traces  — 
with  a  great  deal  of  freedom  —  the  framework  to  be  followed 
and  tries  to  prevent  future  difficulties.  Its  obvious  weakness 
is  that,  apart  from  a  few  exceptions,  it  is  only  binding  on  the 
contracting  parties  and  provides  no  "objective"  reservation 
of  the  right  to  the  information. 

Thus,  it  should  be  used  extensively  and  without  reservation, 
but  it  cannot  be  considered  appropriate  for  settling  all 
problems. 

26.  Declaring  one  particular  type  of  behaviour  or  another 
to  be  an  offence  may,  thus,  seem  to  provide  that  objective 
pinpointing  which  is  lacking  in  the  contract.  But  the  word 
offence  has  connotations  taken  from  criminal  law,  and  the 
rule  in  force  in  all  liberal  slates  is  the  legality  of  crime  and 
punishment,  extended  and  supported  by  the  rule  of  strict 
interpretation.  Therefore  it  is  not  sufficient  to  class  a 
particular  ticiion  as  a  moral,  social  or  commercial  offence 
for  it  to  be  the  subject  of  criminal  sanctions.  There  has  to  be 
legislation  in  force,  to  back  up  any  sanction. 

Althou^  here  is  it  perhaps  even  more  difficult  to  give  an 
overview  of  extremely  varied  national  situations  than  it  is  in 
the  case  of  intellectual  properly  strictu  senso,  despite  the 
considerable  comparative  studies  carried  out  especially  in 
the  field  of  data-processing  law  (Sieber),  it  does  not  ssem  an 
exaggeration  to  state  that  although  there  are  no  lack  of 
criminal  offences  in  the  area  of  “disclosures”  v/i 
“extractions”  (taking  these  words  in  a  non-technical  sense) 
of  information,  few  can  be  held  to  be  effective  from  the 
standpoint  of  regulating  an  information  products  and 
services  market,  whether  national  or  international. 

26.1  Along  the  lines  we  are  following,  the  most  wide.spread 
offence  worldwide  is  obviously  that  of  espionage,  that  is  an 
illegal  leak  of  information  from  one  country  to  another.  But 
there  is  no  need  to  underline  that  it  bears  very  little 
relationship  to  the  institution  of  an  information  products 
market. 

If  any  form  of  espionage  should  be  pressed  into  laying  down 
the  rules  of  the  game  between  companies,  it  is  rather 
industrial  espionage.  Yet  national  approaches  to  this  are 
very  variei  Whilst  there  are  countries  where 
misappropriation  of  trade  secrets  are  sanctioned  by  criminal 
law  without  the  slightest  difficulty  (Germany,  Austria, 
Switzerland,  the  separate  states  of  the  United  States,  etc.), 
this  does  not  apply  everywhere  and  one  can  quote  as 
examples  of  laws  which  have  foreseen  the  problem  but  failed 
to  deal  with  it,  the  laws  of  Belgium,  Italy,  Luxemburg  and 
even  France  which  has  a  law  (art.  418  of  the  Penal  Code) 
wiiich  apparently  includes  a  wide  range  of  offences  in  this 
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area,  but  which  case  law  precedents  seem  determined  to 
interpret  rcstrictively  by  only  recognizing  a  right  of 
protection  to  manufacturing  secrets. 

26.2  Sometimes  specific  offences  have  filled  in  the  gaps  in 
recent  legislation:  "diversions"  of  telecommunications 
networks,  illegal  reception  (in  particular  in  the  case  of 
encoded  television  messages),  hacking  into  computer 
systems  (United  States  and  in  particular,  also  federal 
legislation  in  California,  Delaware,  Florida,  Pennsylvania, 
etc;  Canada;  Denmark;  France;  Greece  and  even 
Liechtenstein).  The  scope  of  the  offence  is  obviously 
dependent  on  the  wording  of  the  statute  laying  down  the 
offence  and  the  debate  which  started  in  France  in  the  course 
of  the  adoption  of  the  Law  on  Computer  Fraud  in  France  in 
1988  is  of  general  application:  should  the  argument  relate  to 
a  technique  (this  was  finally  opted  for)  or  to  an  asset:  the 
information,  with  no  particular  consideration  of  the  way  in 
which  it  is  processed? 

26.3  In  the  desire  to  cover  the  whole  sphere  of 
information,  the  temptation  is  to  make  it  an  asset  like  any 
other  and  to  sanction  any  misappropriation  of  it  as  theft. 

The  Supreme  Court  of  the  State  of  California  has  both 
allowed  and  refused  this  classification  (“theft”).  The  Appeal 
Court  of  Arnhem  in  the  Netherlands,  on  27  October  1983, 
in  a  noted  judgment  held  that  theft  applied,  as  subsequently 
did  tlic  Antwerp  (Belgium)  Court  of  Appeal  on  13 
September  1984.  On  the  other  hand  the  Canadian  Supreme 
Court,  in  the  Stewart  case  held  that  mere  could  be  no  theft  of 
information. 

If  we  have  to  take  sides,  this  position  seems  to  us  the  only  one 
justified.  It  is  not  sufficient  simply  to  state  that  information  is 
an  asset  in  order  to  grant  it  the  benefit  of  some  sort  of 
protection,  in  disregard,  what  is  more,  of  public  freedom.  It 
is  not  cnojigh  either  to  put  forward  a  dynamic  concepuon  of 
pioperty.  If  information  (in  accordance  with  its  basic  status: 
see  supra  n”  2.1)  is  not  the  subjeci  of  ownership  rights,  it  is 
intellectually  unacceptable  and  doubtful  from  the  social 
point  of  view  to  hold  that  theft  has  been  committed  in  all 
those  sysKms  where  theft  is  defined  as  an  infringement  of 
ownership.  If,  on  >he  other  hand,  the  information  is 
appropriated,  at  least  indirectly  (specifically  by  means  of 
one  of  thi*  mechanisms  examined  above  under  points  I  and 
II),  there  are  as  a  general  rule  specific  offences  aimed  at 
penalising  attacks  on  it:  infringement,  "countrefagon",  and  it 
IS  at  best  unnecessary  to  duplicate  this  by  the  offence  of  theft 
and  at  worst  contrary  to  principles  to  do  so  in  all  those 
systems  where  the  special  rule  is  allowed  as  an  exception  to 
the  general  rule.  More  radically,  if  theft  presupposes  the 
dispossession  of  the  person  whose  property  is  stolen,  it  is 
clear  that  in  the  field  of  information  this  does  not  apply  since 
the  person  who  has  an  idea  or  knowledge  spirited  away 
retains  that  idea  or  knowledge.  The  offence  of  theft  is  not 
relevant. 

It  is  still  possible  to  envisage  criminal  proceedings  in  respect 
of  such  actions  but,  unless  we  wish  to  ignore  the  restnetions 
of  a  liberal  legal  system,  only  from  the  standpoint  of 
futurology.  Without  riding  rouglishod  over  certain 
principles,  a  criminal  law  of  information  remains  to  be 
drawn  up  (at  least  if  one  is  wanted). 

27,  Civil  law,  and  in  this  case,  the  law  of  civil  liability  clearly 
offers  much  wider  freedom. 

Here  too,  it  is  necessary  to  lake  the  measure  of  the 
differences  between  national  laws. 


27.1  From  the  point  of  view  of  form  (of  the  actions  that  can 
be  envisaged),  it  is  possible  to  draw  a  distinction  between 
three  types  of  system:  those  laws  that  contain  specific 
provisions  to  ensure  the  good  behaviour  of  the  contracting 
parties  (as  in  Germany),  those  which  contain  provisions  with 
gencml  scope  which  provide  for  this  (as  in  the  case  of 
France)  and  those  which  make  provision  for  a  limited 
welcome  to  acts  sanctioning  a  certain  type  of  behaviour  (like 
the  Common  law  countries  some  of  which  have  even  ruled  — 
at  least  in  the  case  of  die  United  Kingdom  —  that  they  have 
no  general  doctrine  of  "unfair  competition".  Birds).  It  is 
clear  that  the  obligation  to  reason  in  terms  of  pre- 
established  categories:  breach  of  confidence,  breach  of  duty 
of  care,  etc.  does  not  offer  the  same  flexibility  as  when  the 
national  law  is  prepared  to  sanction  any  behaviour  that  is  not 
that  of  the  “reasonable  man"  (lo  use  an  expression  used  in 
the  law  of  Quebec). 

27.2  From  the  point  of  view  of  substance,  and  as  an 
extension  of  the  previous  comment,  the  same  actions  cannot 
be  brought  in  every  country. 

In  some  places  companies  have  to  be  competitors,  whereas 
in  others  this  is  not  necessary. 

More  interesting:  there  is  a  rising  tide  of  opinion  in  all 
continental  laws  to  the  effect  that  parasitism  —  defined  as 
the  unauthorised  e.xploitation  of  another  person's  work  (for 
■'work”  read  “investmcni")  —  should  be  sanctioned  or,  in 
practical  tci..is,  should  give  rise  to compensalion.  Decisions 
in  support  of  th's  s-'ew  nave  been  rendered  in  Germany, 
Belgium  and  Frii.'e  (notahiy  with  regard  to  the 
republicatioii  of  an  old  worg  which  had  been  out  of 
copyright  for  many  years).  The  argument  was  particularly 
used  in  a  Judgment  "Infonnationsdienst"  of  the 
“Bundesgerichlshof’  dated  10  December  1987  which 
sanctioned  the  fact  that  a  newspaper  recopied  information 
not  covered  by  copyright  from  a  competitor.  In  the  context 
of  the  study  carried  out  for  the  European  Communilic.s 
referred  lo  above  (supra  n"  8.2.2),  resen  lo  this  “thcoiy  of 
parasitism”  has  been  particularly  advanced  by  most  of  the 
national  contributors  as  a  possible  method  of  protecting 
data  banks  which  contain  simple  compilations  of  data  that 
are  not  easy  to  cover  by  copynghi  (sec  supra  ibidem).  It  is 
noteworthy  that  the  English  author  (Chalton)  and  the  Irish 
author  (Tierney)  arc  of  the  s-ame  opinion.  The  fact  remains 
that  the  mechanism  should  be  used  with  caution  if  one 
wishes  to  avoid  reconstituting  intellectual  property  .ignts 
which  go  beyond  the  expectations  of  the  law  in  a  somewhat 
clandestine  fashion.  Many  authors  have  expressed  this  fear 
(notably  Poullel  in  Belgium)  and  there  are  a  few  decisions 
echoing  this. 

28.  In  conclusion,  it  is  certainly  advisable  to  recognize  that 
it  is  very  difficult  lo  avoid  .monialy:  protection  according  to 
the  canons  of  the  law  at  the  risk  of  leaving  certain  areas 
unprotected,  or  a  wide  range  of  protection  of  information  at 
the  risk  of  creating  areas  of  protectionism  that  may  oi  may 
not  be  legitimate. 

29.  This  miglil  be  the  final  word  if  it  were  not  necessary  lo 
add  —  in  order  to  cover  as  much  ground  as  possible  in  this 
short  international  overview  of  intellectual  property  nghls 
in  the  information  sector  —  that  there  is  one  further  method- 
lo  draw  up  one  or  more  forms  of  sui  generis  protection,  to 
suit  the  requirements  of  the  particular  circumstance. 

At  one  time  tltere  was  much  discussion  of  this  a  propos 
software.  The  World  Intellectual  Property  Organization 


drew  up  “standard  form”  provisions  in  1977,  which  were 
followed  by  a  draft  treaty  m  1983,  and  a  number  of  nauonal 
insdtutions  took  similar  steps.  To  date,  however  only 
Bulgaria  has  chosen  genuinely  specific  legislation  (Law  n° 
49  of  1979)  bu  as  it  is  really  extremely  specific  and  marked 
by  an  apparently  out-of-date  political  stance,  it  already 
looks  like  a  mere  curiosity.  Despite  this,  it  is  tree  —  and  this 
has  to  be  stated  —  that  certain  countries  are  still  considenng 
adopting  specific  rules. 

However,  matters  took  a  more  practical  turn  in  the  case  of 
semiconductor  masks  when  in  1984  United  States 
decided  to  pass  a  specific  law  virtually  compelling  their 
trading  partners  to  adopt  similar  legislation  (if  they  wished 
to  benefit  from  protection  in  the  United  States).  The 
Japanese  were  the  first  to  do  so  in  198S,  then,  following  the 
adoption  of  an  EC  directive  in  1986,  the  various  member 
states  of  the  European  Community  and  other  countries  did 
so  in  their  turn.  Thus  “chips”  fall  under  a  new  legal  regime, 
fairly  crude  from  many  points  of  view,  but  one  which  is  able 
to  exist  alongside  the  patent  or  copyrigiit,  depending  on  the 
case. 

Both  cable  programmes  in  the  United  Kingdom,  and 
televtsion  btoadcastmg  in  France  arc  still  tlie  subject  of 
special  provisions  which  affect  them  as  such  and 
independently  of  their  content. 

Should  this  policy  of  fragmentation  be  continued?  If  one  is 
in  favour  of  a  law  drawn  up  one  step  at  a  time,  a  reply  in  the 
affirmative  should  be  given.  Thus-it  has  been  suggested  that 
special  provisions  should  be  provided  for  expert  systems. 
This  question  is  currently  being  debated  by  the  experts 
working  with  the  European  Commission  on  the  question  of 
data  banks  in  the  form  of  compilations,  which  as  we  have 
pointed  out  are  difficult  to  cover  by  means  of  Common  law 
on  literary  and  artistic  property  (supra  n°  8.2.2.  and  27.2).  If 
however,  one  takes  the  view  that  the  law  —  especially  statute 
law  —  should  not  get  lost  in  the  detail  of  a  whole  mass  of 
special  cases,  this  is  probably  not  the  best  step. 

The  increasing  number  of  legal  regimes  bring  with  them 


overlaps,  contradictions  and  exclusions  and  give  rise  to 
problems  which  would  not  have  arisen  in  their  absence... 
From  the  international  standpoint,  two  neighbouring 
countnes,  with  a  similar  culture,  France  and  Italy,  are  able  in 
the  one  case  (France)  to  allow  a  whole  range  of  copyright 
protection  including  copyrigiit  in  drawings  and  models,  and 
to  prohibit  it  in  the  other  (Italy)  —  which  is  hardly 
satisfactory. 

Thus,  to  our  mind,  the  creation  of  ad  hoc  rules  should  be 
handled  with  caution  —  a  thoroughly  legal  virrue. 

IN  CONCLUSION 

30.  In  conclusion,  is  it  possible  to  draw  certain  lessons 
from  everything  that  has  been  said?  It  is  to  be  hoped  so,  but  it 
IS  acknowledged  that,  in  a  situation  of  nirmoil,  marked  by 
disparities  between  families  of  laws,  or  even  between 
national  systems,  this  is  not  at  all  easy. 

If  we  are  to  provide  satisfactory  conditions  for  an 
international  information  products  and  services  market  it 
seems  to  us  that  the  following  factors  are  essential: 

(1)  Harmonisation  of  the  vanous  national  laws,  at  least  of 
those  countries  with  developed  economies  (for  it  is  not 
possible  to  play  the  same  game  unless  there  are 
common  ground  rules); 

(2)  TWo  questions,  to  this  end,  relating  to  the  assets  it  is 
intended  to  protect  and  the  status  to  be  granted  to  the 
act  of  creation  and  the  decision  to  invest,  to  the  creator 
and  the  investor  (which  presupposes  calling  into 
questi'-’i  national  traditions  and  established  ideas  and 
a  search  for  balance,  but  not  however  the  adoption  of 
individual  provisions  to  cover  each  new  difficulty). 

(.3)  Lastly,  in  the  immediate  future  a  use  of  the  different 
methods  provided  by  the  law  which  have  to  be 
considered  as  so  many  complementary  foims  of 
protection. 

Taken  as  a  whole,  the  law  is  certainly  no  more  elusive  than 
the  information  we  claim  to  apply  it  to. 
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1.  INTRODUCTION 

I  am  Robert  Beckham,  Head  of  the  Intellectual  Property  Department  of  the  Defence  Research 
Agency  in  Great  Britain,  The  Agency  is  responsible  to  the  Secretary  of  State  for  Defence 
for  the  conduct  of  much  research  in  the  defence  sector  of  the  UK,  both  internally  and  by 
contract.  Previously,  I  hove  held  other  posts  in  the  UK  involving  extensive  interaction 
with  industry  in  the  intellectual  property  field.  I  hove  an  Honours  Degree  in  Engineering 
Science,  an  a  qualified  UK  Patent  Agent  and  European  Patent  Attorney,  and  presently  am  on 
the  UK  Professional  Council  and  Chairman  of  their  Designs  and  Copyright  Committee. 

Our  previous  speaker  has  provided  us  with  a  very  helpful  overview  of  the  International 
Scene  in  Intellectual  Property  and  In  information  nanagemert.  It  is  fair  to  say  that  one 
of  the  key  elements  in  the  logical  approach  of  Companies  to  data  management  and  technology 
is  the  strength,  or  otherwise,  of  the  intellectual  property  systems  in  protecting  their 
Interests. 

In  my  presentation,  I  Intend  to  interpret  the  word  ’data*  as  covering  information  in  the 
general  sense.  However,  before  getting  into  such  detail*  we  need  to  consider  rather  more 
fundamental  base  motivations  of  industry  (and  Indeed  of  human  nature  as  a  whole). 

For  industry,  the  basic  driving  mechanism  is  money,  or  profit,  and  in  considering  our 
subject  today,  we  have  to  recognise  that,  in  well-managed  organisation,  attitudes  to 
information  management  and  technology  transfer  will  be  driven  by  consideration  of  whether 
the  matter  concerned  will  contribute  to  profit  or  not.  This  will  not  only  be  considered 
In  the  shortern,  but  as  a  longer-term  issue:  for  example,  will  release  of  a  particular 
piece  of  information  give  competitors  key  details  as  to  how  a  company  strategy  is 
developing? 

However,  restricted  policies  as  such  are  not  necessarily  sensible  as  particularly  in  areas 
of  high  technology,  it  can  well  be  necessary  to  provide  some  information  to  the  public 
or  to  Governments  to  ensure  that  markets  and  market  expectations  are  aroused  to  provide 
the  right  environment  for  the  launch  of  a  new  project. 

One  illustration  of  this  approach  might  be  seen  in  the  provision  of  catalytic  converters 
for  cars,  where  those  Involved  in  the  development  in  catalytic  converters  and  supplying 
materials  for  such  converters  made  available  considerable  amounts  of  information  on  the 
practicality  and  performance  of  such  devices,  with  a  view  to  encouraging  the  legislators 
to  introduce  controls  on  exhaust  emissions,  which  would  directly  bei.eflt  companies 
manufacturing  devices.  This  was  a  clear  case  of  use  of  information  as  a  means  of 
developing  and  opening  up  a  market.  Release  of  information  and  data  was  not  driven  by  the 
availability  or  otherwise  of  intellectual  property  protection,  but  more  by  the  clear 
need  to  promote  a  market  for  a  product  which  in  itself  would  increase  rather  than  reduce 
car  prices  and  thereby  bring  no  tangible  benefit  to  the  consumer.  The  data  management 
policy  had  to  be  governed  by  what  was  necessary  to  convince  the  legislators  of  this  need. 
However,  if  you  examine  closely  those  manufacturers  of  catalyst  materials,  who  were 
largely  responsible  for  the  initiative,  we  see  that  these  manufacturers  were  careful  to 
not  not  go  so  far  as  to  disclose  how  their  catalytic  materials  were  made.  This  is  a  very 
simple  example  of  information  management  in  use  In  industry,  we  can  all  think  of  many 
others . 

Perhaps  X  could  now  move  on  to  consider  various  issues  In  more  detail. 

2.  THE  LEVEL  OR  PROXIMITY  TO  THE  MARKET 

The  first  important  issue  to  consider  is  the  level  of  the  information:  is  it  pre-compe- 
tltlvc  basic  research  information,  applied  research,  development,  or  production 
information?  In  general,  the  closer  the  information  is  to  production,  the  greater  the 
restrictions  which  will  be  applied  to  Its  release:  the  closer  the  information  is  to 
production  information,  the  more  beneficial  it  is  to  competitors  and  the  more  difficult 
it  is  to  detect  misuse  of  Information  with  the  result  that  it  will  oc  more  tightly 
controlled . 
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(a)  Preconpetitive  Research 

In  my  experience,  industry,  as  opposed  to  universities  and  research  organisations 
such  as  the  one  for  which  I  work,  is  involved  little  in  basic  precompetitive  research. 

Such  work  in  the  fundamentals  of  science’  and  engineering  Is  almost  invariably  made 
available  within  the  usual  range  of  papers  found  in  open  literature,  and  ,  generally 
no  restrictions  arc  placed  on  its  circulation.  At  the  basic  level,  invention  is 
comparatively  rare,  and,  if  they  do  arise,  the  only  realistic  protection  available 
is  by  patent.  Attempts  to  suppress  Inventive  details  at  this  stage  are  almost 
certainly  doomed  to  failure  because  of  the  need  to  ensure  that  the  invention 
concerned  goes  through  the  development  and  production  phase.  Whilst  confidentiality 
arrangements  could  be  used,  the  need  to  inolvc  several  organisations  in  the 
transition  phase  means  that  such  a  practice  is  unlikely  to  succeed. 

Thus,  only  delay  in  release  of  innovative  information  at  this  stage  is  often  only 
that  which  is  necessary  to  ensure  that  full  and  adequate  patent  protection  is 
provided.  Because  this  phase  of  the  cycle  to  production  tends  to  take  place  in 
non-industrial  organisations ,  it  is  hard  to  detect  real  differences  between  industrial 
sectors  or  in  national  aporoaches. 

(b)  Applied  Research 

A  far  greater  part  of  applied  research  is  carried  out  in  industry  or  research  and  development 
organisations,  with,  in  consequence,  a  smaller  percentage  of  the  whole  in  Universities.  Again,  it  is 
Jommon  to  protect  innovations  by  patent,  but  in  those  areas  where  patent  protection  is  difficult  and 
some  secrecy  apparent:  this  may  be  particularly  true  when  the  professional  patent  advisor  has 
indicated  that  the  innovation  is  perhaps  lacking  in  Inventive  steps;  then,  there  will  be  a  tendency  to 
try  to  secure  advantage  by  keeping  Innovations  quiet  until  a  product  has  reached  the  market  place. 

But,  on  the  whole,  it  appears  that  information  disclosure  is  still  relatively  liberal  at  this  stage, 
and  the  patent  literature  becomes  an  increslngly  important  source  of  information  on  innovation,  in 
addition  to  the  scientific  literature:  it  Is  also  apparent  that  release  of  information  through  the 
scientific  literature  is  not  as  free,  particularly  within  competitive  industries. 

(c)  Development  and  Production 

Wo  row  move  closer  to  the  market  place  and  find  that  the  information-flow  is  much  more  restricted, 
thus,  by  the  time  one  gets  to  the  stage  of  production  information,  there  is  little  or  no  disclosure. 

Ar.y  information  released  will  normally  be  by  way  of  a  Technology  Transfer  Agreement. 

Some  information  may  be  available  by  way  of  patents.  Use  by  irdustrj'  of  patents  in  this  area  will 
depend  on  onforcibillty .  For  example,  where  details  of  a  particular  production  process  can  easily  be 
traced  -  for  example  traces  in  the  product  or  marked  Improvement  in  output  •  the  patent  system  may  be 
used.  Where,  on  the  other  hand,  It  Is  impossible  to  detect  infringement,  production  technology'  will 
not  be  openly  published.  Thus,  wc  see  that  one  determinori  in  publication  decisions  is  the  avail¬ 
ability  of  appropriate  patent  production,  and  thot  production  technology  is  more  closely  guarded  thar 
research  information. 

The  availability  of  effective  intellectual  property  laws  in  individual  countries  appears  to  be  a 
determinant  in  decisions  on  technology  transfer,  and  more  of  this  later,  but  not  in  the  publication 
of  basic  research  information. 

3 .  THE  SECTOR 

Proximity  to  market  is  one  area  which  will  influence  technology  disclosure;  another  is  the  area  of 
technology . 

Major  companies  in  different  areas  do  behave  differently. 

In  the  pharmaceutical  and  chemical  ndustrics,  almost  all  disclosures  concerning  the  formulations  of  new 
chemicals  and  drugs  will  be  found  in  the  patent  literature.  However,  the  major  companies  will  positively 
encourage  disclosure  of  research  results  on  efficacy,  safety  and  such  matters  as  will  materially  influence 
the  acceptability  and  performance  assessments  in  the  medical  and  slentlflc  community  pertaining  to  a  new 
drug  or  chemical.  It  can  thus  be  argued  that  such  companies  use  and  manage  information  as  a  vital  pai t  of 
their  own  markcltng  and  publicity  effort.  The  pharmaceutical  industry  particularly  uses  the  patent  system 
to  protect  its  investments  and  it  has  been  noticeable  that  that  industry  has  been  very  vociferous  In 
looking  to  expand  patent  terms*  it  Is  also  clear  that  the  industry  will  not  invest  in  countries  in  which 
the  patent  system  is  deemed  weak,  for  example  when  recently  the  Canadian  Government  proposed  compulsory 
licensing  arrangements  for  pharmaceuticals,  the  Industry  reacted  by  promoting  a  virtual  boycott  on  new 
investment,  persuading  the  Canadian  Government  to  backtrack  on  its  proposals. 

Like  other  industries,  the  pharmaceutical  and  chemical  industries  will  not  generally  release  know-how  openly. 

The  Electronics  Industry,  particularly  in  the  USA  and  Japan,  again  uses  the  patent  system  for  disclosure 
and  protection  of  inventions.  The  weaknesses  of  the  patent  system  and,  in  the  same  countries,  of  the 
copyright  system  in  preventing  the  plagiarism  of  new  semiconductor  chip  designs,  led  to  the  introduction 
of  semiconductor  chip  design  protection.  US  and  Japanese  countries  appear  to  be  using  this  legislation 
to  protech  chip  designs  released  to  the  public,  and  I  am  aware  that  a  number  of  licensing  arrangements  have 
been  agreed  between  US  Corporations  and  Japanese  Companies  on  chip  design  and  technology.  It  is  not  so 
clear  what  use  has  been  made  in  Europe  of  the  equivalent  legislation,  as  in  countries  like  Great  Britain, 
the  protection  system  docs  not  involve  registration,  and  it  Is  impossibloe  lo  identify  usage.  Certainly, 
there  appears  to  be  no  strong  licensing  activity  In  Europe  in  the  field.  Like  other  fields,  production 
technology,  unless  it  is  clearly  patentable,  will  be  maintained  as  a  trade  secret. 
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By  contrast  to  the  pharmaceutical »  chemical  and  electronics  industries,  the  mechanical  and  electrical 
engineering  Industries,  being  more  mature,  do  not  have  the  extent  of  inventive  work  of  these  first  three 
Industries,  and  their  actions  appear  to  be  driven  more  by  the  availability  of  protection.  In  countries 
such  as  German^'  and  Japan  where  a  strong  second-tler  patent  of  utility  model  system  exists,  industries 
use  the  system  to  protect  their  work,  and  at  the  same  time,  in  essence,  published  material  on  it.  In 
other  countires,  and  Great  Britain  is  perhaps  a  good  example,  publication  os  what  is  in  essence  design 
work,  is  delayed  until  product  launch,  and  protection,  if  It  is  avalloble,  is  through  a  copyright-like 
system. 

Interestingly,  it  appears  notable  that  the  countries  which  have  atrong  utility  model  protection  systems 
are  also  those  which  are  often  associated  with  strong  engineering  sectors.  To  speculate  further  on  any 
"rrelation  is  outside  the  scope  of  my  talk  -  but  no  doubt  could  be  an  interesting  study  for  my  academic 
illeagucs  here  today. 

The  Aerospace  Industry’  is  another  sphere  which  does  not  use  the  patent  system  to  quite  the  same  extent  as 
the  electronics,  pharmaceutical  or  chemical  fields.  It  is  an  industry'  which  again  uses  information 
disclosure  as  a  means  of  generating  markets,  and  raising  expectations  both  amoung  the  public  and  suppliers. 
Perhaps  a  verj  obvious  example  of  information  used  in  this  v&y  was  the  release  by  the  industry  five  or  so 
years  ago  of  coRv.eptual  Ideas  for  sub-space  travel  in  the  next  century  -  project  information,  such  as  Hotel, 
was  released  -  although  specific  designs  were  the  subject  of  patent  applications. 

It  will  be  seen,  therefore,  that  in  each  of  the  sccotrs  which  I  hove  discussed,  release  of  information  can 
be  seen  as  a  compromise  between  relative  openness,  where  strong  patent  or  utility  model  protection  car.  be 
obtained,  and  secrecy,  where  patent  or  like  protection  cannot  be  obtained.  However,  this  compromise  is 
overridden  by  the  need  for  a  certain  degree  of  openness  in  encouraging  the  market,  the  legislature,  and  to 
stimulate  investment.  However,  whatever  the  case,  production  technology  is  hardly  ever  published.  For 
academic  work,  publication  is  vital,  as  it  is  through  publication  that  the  value  of  on  academic's  work  - 
and  (probably)  his  further  funding  -  is  judged.  Then,  unless  an  academic  is  tied  by  contract,  he  will 
normally  publish  his  work. 

I  have  not  discussed  the  defence  sector  as  a  separate  entity.  In  general  the  firms  dealing  in  the  defence 
sector  will  behave  in  a  manner  identical  to  their  main  business  area;  for  example,  aerospace  or  electronics. 
In  every  case,  publication  may  be  delayed  to  avoid  ale»*ting  competitors  to  new  work  in  a  field. 

You  will  note  that  1  hove  made  little  mention  of  copyright.  In  terms  of  information  disclosure,  the 
existence  of  copyright  protection  is  for  the  most  part  of  little  relevance.  Once  industry  or  the  academic 
has  decided  to  publish,  onward  control  is  not  seen  to  be  vital:  copyright  will  only  be  relevant  if  blatent 
plagiarism  or  misquotation  occurs.  Companies  will,  however,  ensure  that,  in  any  publication  contracts, 
they  remain  free  to  use  and  to  copy  the  information  concerned.  For  that  reason,  companies  will  not 
relinquish  all  rights  of  copyright  in  material  published  incorporating  their  information. 

There  are  a  number  of  sectors  of  industry,  however,  where  my  general  comment  concerning  copyright  relevance 
to  data  or  information  management  is  not  correct.  The  first  is  the  computer  software  industry.  The 
patent  laws  as  applied  to  computer  software  are  still  in  a  state  of  flux,  although,  following  recent 
decisions  in  the  United  States,  these  appear  to  be  quite  robust  there,  and  in  Japan  the  laws  appear  to  be 
similarly  robust.  In  Europe,  things  still  remain  a  little  less  clear.  The  recent  IBM  decision  before  the 
European  Patent  Office  seems  to  make  it  clear  that  a  computer  adapted  by  means  of  a  programme  to  produce 
a  new  technical  effect  Is  patentable,  but  a  mere  dtotbase  is  not. 

The  dccisiono  n  patentability  in  the  IBM  case  was  only  published  last  year,  and  it  remains  to  be  seen  if 
national  Courst  within  Europe  uphold  patents  granted  by  the  European  Patent  Office  on  what  are  essentially 
computer  programmes.  Until  this  occurs,  the  computer  software  industry  will  continue  to  treat  the 
European  patent  system  with  some  caution.  Copyright  remains  the  effective  way  of  handling  software  piracy. 

The  second  industry  in  which  copyright  plays  an  important  part  is  the  dataaftud  information  management 
Industry  itself.  By  this  industry,  I  mean  those  Companies  which  specialise  in  compiling  databases  and 
information  bases  which  arc  then  made  available  to  the  public.  Copyright  protection  plays  a  vital  role  in 
tne  ability  of  such  Companies  to  invest  in  their  products,  and  to  protect  that  investment.  Interestingly, 
western  film  producers  are  reluctant  to  make  copies  of  films  availabcl  to  USSR  because  of  the  reluctance  of 
the  authorities  to  enforce  copyright  legislation  against  copies.  I  am  not  aware  that  any  of  the  large 
database  Companies  have  made  their  products  available  in  the  USSR,  but  I  am  sure  that  the  difficulties 
which  have  occurred  in  the  film  industry  will  not  have  escaped  notice  in  any  investment  decision. 

Copyright,  of  course,  is  vital  for  publishers  in  all  sectors,  including  science,  although  I  have  indicated 
that  in  the  sclertific  world  itself,  the  author  or  his  sponsoring  Company  would  not  be  strongly  concerned 
to  control  use  of  the  information.  The  publshing  industry  will  be  concerned,  firstly  to  ensure  that  it  is 
free  to  publish  the  material  concerned  -  and  it  will  normally  expect  an  appropriate  arrangement  and 
Indemnity  from  the  author  or  his  Company,  and  secondly  to  prevent  copying  of  the  publication  (but  not  use 
of  the  information)  by  others.  No  doubt  Mr  Clarke  will  discuss  this  more  fully  this  afternoon. 

Tlius  for,  I  have  discussed  the  management  of  open  publications  and  disclosures.  Let  us  now  turn  to 
closed  information  tronsfer. 

4 .  TECHNOLOGY  TRANSFER 

In  this  section  I  an  taking  the  expression  ’technology  transfer*  to  moan  a  transfer  privately  between  two 
or  more  parties.  Of  course,  open  publication  is  a  form  of  technology  transfer,  and  it  should  not  be  for¬ 
gotten  that  the  publicaiton  mechanism  is  a  very  important  form  of  technology  transfer.  Perhaps  as  an 
illustration,  I  could  use  an  example  from  Great  Britain.  In  1982,  a  new  liquid  crystal  effect  was  found 
and  a  patent  filed.  Subsequently,  the  Inventors  published  details  of  the  effect  in  scientific  literature 
with  the  result  that  a  number  of  Companies  took  up  the  technology.  That  observation  now  forms  the  basis 
of  virtually  all  new  portable  computer  displays,  it  was  the  publication  of  a  particular  observation  and 
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the  realisation  of  its  importance  that  made  practicable  the  portable  computer.  It  was  not  possible  to 
keep  the  secret  as  know-how,  as  it  could  be  described  in  a  very  few  words,  and  the  effect  used  identified 
as  soon  as  a  first  device  came  onto  the  market.  Thus,  it  was  decided  to  effect  the  technology  transfer  by 
publication,  and  to  use  the  patent  system  to  bring  benefit  to  the  innovation. 

Technology  transfer  is  the  art  of  enlightening  the  unenlightened  -  one  organisation  telling  another 
something  it  does  not  know. 

Le*  us  look  at  some  of  the  principles  which  Companies  might  take  into  account.  We  have  already  considered 
rights;-  another  factor  is  the  competence  of  the  receiving  organisation  both  technically  and  in  maintaining 
confidences;  a  third  is  the  technical  field  of  the  possible  transfer;  a  fourth  is  a  possible  wish  to  secure 
standards;  a  fifth,  the  location  of  the  transfer,  and  finally,  the  adequacy  of  the  reward  to  both  partners? 

(a)  Rights 

Intellectual  Property  is  an  important  consideration  in  technology  transfer.  As  I  Indicated  earlier, 
production-level  technologj'  will  be  guarded  most  closely  by  Companies.  Transfer  will  only  take  place 
if,  by  a  combination  of  intellectual  property  and  contractual  arrangements,  the  uiscloser  is  legally 
secure.  Transfer  will  not  occur  if  the  potential  dlscloser  feels  at  all  insecure  as  to  his  legal 
posiiton. 


(b)  Competence 


Technology  transfer  can  only  take  place  successfully  if  the  receiving  Company  is  competent,  both 
technically  and  in  handling  commercially  valuable  information.  If  a  potential  dlscloser  feels  that, 
in  transferring  production  technology,  the  receiving  party  is  incapable  of  perfernign  adequately,  the 
failure  could* easily  reflect  badly  on  the  quality  the  technology  and  the  reputation  of  the  disclosing 
company 

For  this  reason,  irrecpoctive  of  market  sector,  Companies  will  take  care  to  ensure  that  the  recipient 
will  moke  good  uoe  of  the  technology.  For  his  port,  the  recipient  wil)  wish  to  be  assured  that  he 
can  actually  put  the  tcchnologi'  into  practice,  and  that  he  can  adequately  cost  the  task  before  him. 

As  a  result,  it  is  quite  usual  in  a  technology  transfer  arrangement  for  staging,  often  mar.y  stages,  to 
be  implemented.  A  first  stage,  involving  limited  infermatson  to  enable  an  initial  assessment  to  be 
made,  is  followed  -by  one  0/  more  further  stages,  perhaps  involving  stage  payments  in  which  complete 
transfer  will  take  place.  In  a  complex  transfer,  the  recipient  will  expect  the  disclosure  to 
demonstrate  that  the  technology  works  in  the  recipient's  envirorjnent,  or  that  promises  made  b>’  the 
disclosure  are  met.  At  each  stage,  greater  trust  will  be  established,  and  each  stage  will  provide  the 
opportunity  to  leave  the  deal  if  expectations  arc  not  realised.  It  will  be  appreciated  that  this  is  a 
complex  area,  and  each  tcchnologi'  transfer  proposal  will  be  constructed  to  suit  the  technology,  the 
parties,  and  the  market. 

(c)  The  Marketplace 

The  marketplace  is  an  important  factor.  Questions  C>nipanies  will  ask  when  conoidering  porticular  markets 
are  whether  it  is  a  market  that  they  can  be  sensibly  addressed.  For  example,  if  the  market  is  in 
perishables,  it  is  not  sensible  to  meet  the  market  from  overseas.  Similarly,  if  the  product  concerned 
is  aifflcult  or  expensive  to  transport,  local  manufacture  maj'  be  better. 

In  this  regard,  it  is  also  very  important  to  realise  that,  in  some  marketplaces,  lorol  manufacture  and 
product  support  is  important:  if  this  is  a  very  strong  factor,  and  the  intellectual  property  position 
is  not  watertight,  this  may  be  sufficient  to  tempt  an  indigenous  manufacturer  to  chance  his  arm  to 
meet  the  demand  for  local  manufacture:  the  Company  with  the  original  technology  may  find  tl  more 
preferable  to  transfer  technology  to  a  friendly  local  manufacturer  to  meet  the  market  and  market 
opportunity  than  to  consider  a  fight  with  a  hostile  opponent.  If  his  local  sales  and  marketing 
organisation  is  insufficiently  strong  to  support  a  product,  discontent  with  performance  is  not  only 
damaging  to  reputation,  but  will  air.  tempt  a  potential  competitor;  o  weak  market  presence  may  be  a 
good  reason  to  consider  technology  transfer. 

(d)  Standards 

Oi:c  often  overlooked  reason  for  a  Company  to  consider  technology  is  to  promote  standards.  A  CompaPiy 
could  well  be  in  a  better  position  if  it  transfers  technolo©'  to  others  to  enabel  others  to  work  to 
"he  same  standards.  Failure  to  do  so  can  mean  that  competitors  may  adopt  their  own  technology  and 
operate  it  to  a  different  standard,  with  the  result  that  the  original  Company  can  be  marginalised  and 
eventually  squeezed  out  of  the  market  for  its  products.  Fairly  obvious  examples  of  this  have  been 
video  recorder  standards  and  compact  disc  (CO)  plaj'ers. 

It  is  a  brace  manager  who  will  agree  to  effect  tech.^^ology  transfer  for  this  reason,  but  history  shows 
that  managers  have  been  prone  to  underectimate  the  technical  strengths  of  competitors. 

(e)  The  Countrj' 

The  country  of  the  proposed  transfer  is  important.  Many  countries,  particularly  developing  nations, 
have  enacted  compulsory  licences  and  local  partnership  I'-gislation,  or  have  little  or  no  protection 
for  key  technologies,  sUch  as  chemicals  or  drugs.  Com-'}anie8  are  reluctant:  to  transfer  modern 
technologies,  to  such  countries  for  fear  of  loss  02  control.  Of  course,  it  is  open  to  question  whether 
''uch  a  transfer  would  always  bo  effective,  but  it  la  clear  from  ro'  discussions  with  Companies  that  weak 
harsh  Idgal  systems  car.  act  in  a  counterproductive  manner.  Certain  countr  es  require  indigenous 
manufacture  if  the  aim  is  to  sell  to  a  local  market;  this  leads  to  the  estoblishment  of  local 
manufacturing  units,  particularly  in  the  chemical  and  pharmaceutical  areas  and  in  order  to  meet  the 
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demand  in  such  a  markt,  it  is  necessary  to  carrj*  out  transfer  of  technologj’  from  the  parent  Company’  to 
a  partly-owned  local  Companj’.  The  effect  is  often  that  the  technology  involved  can  be  somewhat 
dated;  the  countries  concerned  would  themselves  argue  that  these  protections  are  necessary  to  prevent 
foreign  Companies  from  dominating  the  market  and  therein'  suppressing  ar^'  opportunities  that  maj’  arise 
for  locally sgenerated  industry  to  grow.  One  suspects  that  both  comps  mai’  bo  right  to  some  extent,  and 
the  controversy  will  continue. 

( f )  Honey 

Finally,  in  nj  list  of  factors  contributing  to  successful  technologj'  transfer,  and  certainly  those 
affecting  the  attitudes  of  International  Companies,  money  is  a  key  one.  No  natter  what  sector  of 
industry-  is  involved,  unless  the  technology  transfer  is  profitable  to  both  disclosures  and  recipient, 
it  will  not  succeed. 

5.  CONCLUSION 

In  conclusion,  therefore,  I  believe  that,  in  whichever  sector  is  discussed,  the  decision-making  process 
operates  similarly  in  both  data/infornation  control  and  technology  transfer.  Essentially,  technologj- 
transfer  is  a  profit-orientated  process,  and  or.j’  action  taker  will  be  one  deemed  to  be  in  the  Conapny's 
best  interests.  There  arc  apparent  differences  in  the  perceived  application  of  this  policy  to  different 
sectors,  but  these  can  be  attributed  to  differences  in  the  manner  in  which  Intellectual  property  is 
protected,  and  to  those  in  the  market  demand. 

ABSTRACT 

In  considering  data  management  and  technologj'  transfer,  it  will  be  found  that  different  areas  of  industry 
and  other  organisations  operating  in  technological  fields  will  have  developed  policies  which  will  best 
reflect  the  environment,  both  legal  and  national,  in  which  they  operate.  Furthermore,  attitudes  of 
individual  companies  arc  coloured  by  the  attitudes  of  immediate  competitors.  In  this  talk,  consideration 
will  be  given  to  the  effectiveness  of  legal  protection  mechanisms  in  various  parts  of  the  'world.  It 
should  be  particularly  noted  that  legal  mechanisms  specifically  intended  to  promote  technologj'  transfers, 
particularly  systems  of  compusory  licensing,  often  have  the  opposite  effects,  both  restricting  the 
availability  of  information  and  technologj'  transfer. 
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1.  INTRODUCTION 

Scientific  information  as  such  is  not  protected  by  copyright,  only 
the  scientific  book  or  the  journal  is  protected. 

Protected  by  whom  against  what?  Copyright  is  the  right  in  law  of 
the  Individual  creator  to  determine  the  use  to  which  his  or  her 
creative  thoughts  set  down  in  material  form  may  be  used  or  not  by 
others  and  at  what  charge  and  on  what  conditions. 

The  Berne  Convention  on  copyright  [  1 ]  to  which  most  developed 
nations  are  signatories  lays  down  that  copyright  is  a  personal 
right;  the  contracting  states  were  "constituted  into  a  union  for 
the  protection  of  the  rights  of  authors  over  their  literary  and 
artistic  works".  That's  all  well  and  good  but  how  does  the 
individual  exercise  this  right  as  we  fast  approach  the  21st  century 
and  in  a  world  dominated  by  large  and  powerful  institutions.  It  is 
a  variation  on  the  David  and  Goliath  theme;  it  is  therefore 
concerned  with  the  interaction  between  the  individual  and  the  user; 
and,  it  is  also  about  the  ability  and  desirability  of  the 
individual,  in  some  measure  to  impede  the  advance  of  science, 
education,  government  and  industry.  So  there  are  moral  imperatives 
too:  there  is  the  duty  of  powerful  institutions  to  pay  for  what 
they  use  so  that  creativity  can  be  further  encouraged  and  there  is 
the  obligation  of  the  individual  not  to  thwart  progress  for  the 
general  good. 

As  its  title  indicates  this  paper  is  concerned  as  much  with  the 
practice  as  with  the  principles  of  licensing  facsimile  reproduction 
of  copyright  material. 

I  propose  to  examine  the  principles  of  collective  licensing  first 
and  in  this  I  am  indebted  to  CLA's  legal  adviser,  Mr  Charles  Clark 
[2],  and  I  draw  heavily  on  his  work  in  this  area.  I  shall  then 
move  on  to  the  practice  and  the  day-to-day  running  of  a  collecting 
society.  And,  finally,  I  shall  look  at  electrocopying  and  the 
technologies  being  developed  by  CLA  to  deal  with  this  and  other  new 
advances  in  communication. 

Jan  Struther  [3],  in  her  book  Mrs  Miniver,  that  felicitous 
collection  of  pre-war  reflections  of  the  English  way  of  life  wrote; 

"You  cannot  successfully  navigate  the  future  unless  you  keep 
always  framed  beside  it  a  small  clear  image  of  the  past". 

I  think  that's  rather  apposite  so  I  am  going  to  start  with  a 
backwards  glance  and  to  a  moment  of  recorded  history  and  the  words 
of  Lord  Mansfield  [4]  in  a  legal  case  decided  over  two  hundred 
years  ago  which  involved  the  rights  and  wrongs  of  the  copying  of 
maps,  Savre  v  Moore,  in  1785: 

"We  must  take  care  to  guard  against  two  extremes  equally 
prejudicial:  the  one,  that  men  of  ability,  who  have  employed 


their  time  for  the  service  of  their  community,  may  not  be 
deprived  of  their  just  merits,  and  the  reward  of  their 
ingenuity  and  labour;  the  other,  that  the  world  may  not  be 
deprived  of  improvements,  nor  the  progress  of  the  arts  be 
retarded" . 

Plus  ca  change  1  The  task  of  reconciling  the  interests  of  those  who 
create  copyright  works,  that  is  authors  and  their  business 
partners,  publishers,  with  the  interests  of  those  who  use  copyright 
works  through  copying  them,  -  students,  teachers,  researchers, 
people  in  the  professions  and  in  business,  is  still  with  us. 

It  was,  of  course,  the  invention  of  the  Xerox  machine  in  the  early 
1950 's  that  opened  the  door  to  massive  infringement  of  the  rights 
of  creators. 

Easy  access  to  photocopying  machinery  has  made  individual  control 
of  the  creators'  rights  of  reproduction  impossible,  so  that 
collective  control  and  reward  through  collecting  societies  has 
become  not  just  desirable,  but  necessary. 

It  is  important,  also,  by  way  of  introduction,  to  grasp  the  sheer 
size  of  the  issue.  One  recent  estimate  put  the  global  figure  for 
illicit  copy  pages  at  more  than  300  billion  per  annum. 

There  are  indications  that  in  the  advanced  economies  of  Western 
Europe  something  in  the  order  of  200  copy  pages  per  head  of 

population  would  be  a  reasonable  estimate  of  annual  use  of 

copyright  works.  And  in  the  UK  we  know,  as  closely  as  we  can  from 
detailed  log  sheets,  that  the  state  schools  system  uses 
approximately  110  million  copy  pages  of  copyright  works  per  year. 
In  the  university  sector,  an  audit  of  Macquarrie  University,  in 
Australia  in  the  mid-SOs  yielded  an  average  of  2.1  million  acts  of 
copying  per  annum  in  four  successive  academic  years,  the  equivalent 
of  14  copy  pages  per  student  per  month;  and  the  uses  by  British 
commerce  and  industry  of  copyright  works  amounted,  in  an 
exploratory  study  in  1988,  to  approximately  1.7  billion  copy  pages 

per  annum.  The  ro''  '  of  collective  administration  of  rights  in 

literary  works  is  not  therefore  peripheral  to  the  copyright  system. 
It  is  rapidly  becoming  the  copyright  system's  central  strategy  in 
reconciling  creator  and  user  interests.  Lord  Mansfield's  dictum 
holds  true  for  developed  countries  today  and  will  hold  true  for 
developing  countries  tomorrow. 

Ironically,  it  may  well  turn  out  that  the  moment  of  technology 
which  totally  changed  the  context  of  reprographic  reproduction, 
that  is  the  invention  of  the  Xerox  machine,  will  provide  through 
the  vehicle  of  the  computer  the  means  to  collectively  control 
photocopying  and  to  distribute  the  rewards  to  rights  holders  in  a 
manner  that  truly  reflects  intensity  of  use. 

2.  PRINCIPLES 

The  following  propositions  identified  by  Charles  Clark,  there  are 
ten  of  them,  are  drawn  from  several  sources  -  the  Recommendations 
of  the  Committee  of  Ministers  of  the  Council  of  Europe,  adopted  in 
April  1990,  on  this  subject;  the  Principles  adopted  by  those 
members  of  the  International  Federation  of  Reproduction,  Rights 
Organisations  -  IFRRO  [5]  -  who  are  located  in  the  countries  of  the 
European  Community  (May  1991);  the  Report  prepared  by  the 
International  Bureau  of  the  World  Intellectual  Property 


3-3 


Organisation  (WIPO)  for  a  group  of  consultants,  dated  December, 
1989;  the  continuing  work  of  the  Copyright  Licensing  Agency  (CLA) 
in  the  United  Kingdom  and  other  individual  sources. 

Proposition  One 

The  collective  administration  of  acts  of  reprography  stems  from  the 
exclusive  right  which  an  individual  author  of  a  work  he  or  she  has 
created  holds  to  authorise  or  not  reproduction  of  the  work,  as  a 
right  created  by  national  law. 

Commentary  on  Proposition  One 

It  is  an  individual  right,  whether  exercised  individually  or 
collectively,  and  this  must  be  stressed  at  the  outset.  The  right 
of  reproduction  is  a  primary  and  exclusive  right  of  copyright  law, 
recognised  by  the  Berne  Convention,  under  Art.  9  (1),  with 
exemptions  limited  under  Art.  9  (2),  and  set  out  in  the  national 
copyright  law  of  every  member  of  Berne  as  a  condition  of 
membership. 

In  the  United  Kingdom,  alongside  this  right  of  the  author  of  a  work 
recognised  by  copyright,  the  Copyright,  Designs  and  Patents  Act  of 
1988  protects  also  a  right  of  the  publisher  who  invests  both 
creatively  and  financially  in  the  literary  work  prepared  by  the 
author,  in  converting  it  into  an  article,  a  book  or  a  journal 
issue,  for  example  -  which  is  offered  for  sale  or  for  subscription. 

This  form  of  'publisher's  right'  gives  to  the  publisher  a  right  in 
copyright  itself  which  is  of  particular  importance  in  the 
collective  administration  of  reprographic  reproduction  rights. 
Under  UK  copyright  law  [8^],  therefore,  the  publisher  has  a  legal 
right  in  copyright  to  be  at  the  bargaining  table.  He  is  not  a 
willingly  (or  unwillingly)  invited  guest.  He  has  a  right  to  be 
there  since  the  very  nature  of  his  right  in  the  published  edition 
is  to  authorise,  or  not,  the  making  of  a  facsimile  copy  of  the 
typographical  arrangement  of  a  published  edition  [SS.l  (i)  (c),  and 
17(c)]. 

Proposition  Two  , 

Collective  administration  of  the  right  of  reproduction  is  justified 
wherever  that  right  cannot  be  exercised  practically  on  an 
Individual  basis. 

Commentary  on  Proposition  Two 

The  best  exercise  of  rights  is  an  individual  one,  by  an  individual 
publisher,  acting  as  assignee  of  the  copyright  from  the  author,  or 
as  exclusive  licensee  of  certain  rights  from  the  author,  who 
negotiates  the  best  terms  he  can  get  for  his  author  and  himself. 
The  border  beyond  which  individual  control  and  exercise  of  rights 
is  not  feasible  will  vary  from  right  to  right.  In  the  case  of 
control  and  exercise  of  the  reprographic  reproduction  right  (that 
is,  facsimile  reproduction  in  paper  form)  it  is  unanimously  agreed 
that  the  border  was  crossed  many  years  ago. 

Proposition  Three 

"1.  States  should,  in  their  legislation  on  copyright,  limit 
exceptions  to  the  exclusive  rights  of  copyright  owners. 
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according  to  the  letter  and  spirit  of  the  relevant  provisions 
of  the  Berne  Convention.  This  should  especially  be  the  case 
where  exceptions  are  made  to  the  exclusive  rights  of  authors 
but  are  not  accompanied  by  remuneration. 

2.  States  should,  having  regard  to  Article  9  of  the  Berne 

Convention,  carefully  examine  whether  reprography  in  their 
respective  countries  is  carried  out  in  a  way  and  to  an  extent 
that  conflict  with  the  normal  exploitation  of  works  or 
otherwise  unreasonably  prejudice  the  legitimate  interests  of 
right  owners.  In  case  of  such  conflict  or  prejudice,  states 
should  seek  to  take  appropriate  measures". 

Commentary  on  Proposition  Three 

This  proposition  is  taken  verbatim  from  the  text  of  the  Council  of 
Europe  Recommendation  of  25  April  1990.  Art.  9(2)  of  the  Berne 
Convention  states  the  freunework  for  any  exemptions  from  the 
principle  of  Art.  9(1):  thus- 
"Article  9 

( 1 )  Authors  of  literary  and  artistic  works  protected  by  the 
Convention  shall  have  the  exclusive  right  of  authorising 
the  reproduction  of  these  works,  in  any  manner  or  form. 

(2)  It  shall  be  a  matter  of  legislation  in  the  countries  of 
the  Union  to  permit  the  reproduction  of  such  works  in 
certain  special  cases,  provided  that  such  reproductic 
does  not  conflict  with  a  normal  exploitation  of  the  work 
and  does  not  unreasonably  prejudice  the  legitimate 
interests  of  the  author". 

There  are  several  comments  to  be  made  here.  First,  while  the 
general  principle  of  Art.  9(2)  does  not  change,  the  context  of  what 
is  "a  normal  exploitation"  does.  The  copyright  community  has 
tended  to  see  these  words  only  in  the  context  of  interference  with 
the  sales  or  subscription  potential  of  a  work:  that  context  may 
open  the  door  to  massive  amounts  of  unauthorised  copying  because  of 
the  great  difficulty  in  quantifying  interference  -  at  what  act  of 
copying  of  a  book  or  journal  can  it  be  shown  that  a  loss  of  sale  or 
subscription  takes  place? 

If,  however,  authors  and  publishers  in  the  1990s,  as  a  normal 
practice,  mandate  a  collecting  society  to  obtain  remuneration  or 
compensation  of  copyright  of  their  works  through  the  technique  of 
collective  licensing,  then  they  as  the  copyright  holders  are 
exercising  'a  normal  exploitation'  of  their  works.  The  scope  for 
copying  within  the  'exceptional  principle'  of  Art.  9  (2)  is 
therefore  greatly  narrowed. 

Under  Art.  9(2),  however,  such  exceptions  will  always  be  a  feature 
of  national  laws,  and  the  Council  of  Europe  is  right  to  draw 
attention  of  the  special  importance  of  limiting  exceptions:  "when 
exceptions  are  made  to  the  exclusive  rights  of  authors  but  are  not 
accompanied  by  remuneration".  This  principle  should  be  interpreted 
by  authors  and  publishers  with  particular  vigilance  where,  as  in 
the  UK,  the  law  enshrines  the  notion  of  'fair  dealing',  which 
allows  certain  acts  of  copying  to  be  done  by  users  without  payment 
at  all. 


Proposition  Four 
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Collective  administration  should,  if  possible,  be  based  on 
voluntary  negotiation  between  copyright  holders  and  copyright 
users,  for  remuneration  to  the  copyright  holders  from  the  copyright 
users;  but  it  may  alternatively  be  based  on  non-voluntary 
conditions,  for  compensation  to  the  copyright  holders  from  the 
copyright  users. 

Commentary  on  Proposition  Four 

The  terms  'remuneration'  and  'compensation'  in  the  above  context 
are  consistently  used  in  this  presentation  in  order  to  bring  home 
the  degrees  of  derogation  represented  by,  first,  collective 
voluntary  income  and,  then,  by  collective  statutory  income,  from 
the  standard  of  'reward'  which  is  the  hallmark  of  the  copyright 
system  where  the  individual  exercise  of  rights  is  preserved. 

The  existence  of  many  systems  demonstrates  there  is  not  a  simple 
choice  between  voluntary  negotiation  and  state  imposition.  The 
British  approach  of  voluntary  negotiation  with  statutory  back  up, 
e.g.  the  intervention  of  the  newly  created  Copyright  Tribunal, 
probably  suits  the  British  temperament. 

Proposition  Five 

Collective  administration  involves  licensing  for  the  use  through 
copying,  the  monitoring  of  use,  the  setting  of  fees,  collection  of 
fees,  distribution  of  fees  as  remuneration  to  the  rights  holders, 
and  enforcement  on  behalf  of  the  rights  holders.  In  the  case  of 
compensation  for  non-voluntary  licensing,  collective  administration 
is  a  preferred  system  for  many  of  these  tasks. 

Commentary  of  Proposition  Five 

This  proposition  is  largely  self-evident,  but  it  is  worth  pointing 
out  that  societies  such  as  WORT  in  Germany  that  operate  with  a  high 
degree  of  state  intervention  as  to  setting  of  fees  do  nevertheless 
have  great  autonomy  negotiating  and  operating  other  central 
features  of  collective  administration. 

Proposition  Six 

In  any  one  country  there  should,  in  the  field  of  reprographic 
reproduction,  be  only  one  collective  agency,  co-operating,  where 
desirable,  with  other  collective  agencies  in  associated  fields  of 
rights  and  categories  of  works. 

Commentary  on  Proposition  Six 

The  law  may  need  to  limit  the  number  of  collecting  societies  to 
ensure  that  users  are  not  faced  with  different  conditions  for  the 
licensing  to  them  of  any  one  category  of  copyright  works.  Even 
within  the  field  of  reprography,  the  licensing  of  literary  works 
may  involve  considerations  different  from  those  relevant  to  the 
licensing  of  artistic  works.  The  user's  principal  fear  is 
burdensome  administration.  He  craves  for  a  copyright  oasis  and  is 
now  demanding  a  simple  system  for  copyright  clearance,  a  one-stop 
operation  which  can  deal  accurately  and  swiftly  by  telephone,  fax 
or  letter  with  all  of  his  permission  requests. 

Proposition  Seven 


[ 
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A  national  RRO  must  make  available  to  users  under  licence  from  it 
as  comprehensive  a  repertoire  as  possible. 

Commentary  on  Proposition  Seven 

If  users  are  to  be  required,  outside  the  exceptional  terms  of  'fair 
dealing',  'library  privileges',  and  similar  concepts,  to  copy  only 
under  the  conditions  of  collective  licensing,  then  they  are 
entitled  to  have  available  to  them  the  repertoire  of  works  that 
they  need.  As  to  a  national  repertoire,  the  UK  Act  of  1988  contains 
a  whole  chapter.  Chapter  VII,  entitled  Copyright  Licensing.  An 
important  purpose  of  Chapter  VII  is  to  encourage  collective 
licensing  in  general,  and  in  particular  to  nudge  into  the 
repertoire  of  a  collecting  society  (a)  indiv’ cl.’al  works  whose 
authors  and/or  publishers  are  'members  of  the  aw'-.'.-.rd  squad'  and  so 
unreasonably  refuse  to  license  their  works  and  (b)  a  whole  class  of 
works,  access  to  which  is  not  offered  by  the  rights  holders.  This 
fairly  draconian  view  of  users'  needs  is  limited  to  the  field  of 
reprographic  licensing  for  educational  establishments,  where  social 
policy  towards  user  interests  is  particularly  favourable. 

At  this  point  we  shoult'  note  also  the  Nordic  countries '  use  of  the 
system  of  'extended  col '.ective  agreement  licensing'.  Where  a  major 
user  group  e.g.  education  establishments,  has  entered  into  an 
jreement  with  a  collecting  society  which  specifies  the  conditions 
and  the  remuneration  for  use  of  all  works  whose  reprographic 
copying  rights  belong  to  the  members  of  the  society,  it  is 
reasonable,  so  the  argument  runs,  to  presume  that  the  conditions 
and  remuneration  will  be  satisfactory  to  non-member  authors  of  the 
same  kind  as  the  member  authors.  The  right  to  copy  on  such  terms 
is  therefore  extended  to  non-members,  for  the  considerable 
convenience  of  users. 

As  to  the  international  repertoire,  this  is  as  important  for  users, 
especially  in  world  language  copyright  works,  e.g.  English  or 
Spanish  language  works,  as  is  the  national  repertoire.  The  Nordic 
system  has  its  impact  here  also  (in  the  shape  of  what  the 
Scandinavians  call  "the  problem  of  the  outsider)".  The  main  dsvvcc 
that  the  collecting  societies  have  developed  is  a  network  of 
bilateral  reciprocal  agreements  in  which  society  A  in  country  X 
grants  its  national  repertoire  to  its  counterpart  Society  B  in 
country  Y  in  return  for  Society  B's  repertoire.  There  is  an 
obvious  danger  that  the  societies  create  a  'cat's  cradle'  of 
bilatera]  reciprocity  of  the  kind  that  on  the  much  larger  stage  of 
copyright  itself  in  the  mid-nin<.  teenth  century  led  to  the  creation 
of  the  Berne  Coni^ention  in  1886.  IFRRO  has  begun  to  tackle  this 
difficult  issue,  and  has  drafted  a  set  of  Principles  for  Bilateral 
Agreements . 

The  provision  of  a  facility  is  one  thing,  the  take-up  is  quite 
another I  Availability  of  and  access  to  a  vast  repertoire  of 
copyright  texts  does  not  mean  that  it  is  all  going  to  be  copied. 
Far  from  it.  Pareto's  theories  [7]  of  elites  and  residues  (the  80- 
20  rule)  apply  just  as  much  to  reprographic  reproduction  as  to 
anything  else  with  80%  of  the  copying  or  more  being  taken  from  20% 
of  the  repertoire  or  less.  So  whilst  users  demand  access  to  a  wide 
repertoire  in  point  of  fact  they  copy  from  only  a  relatively  small 
part. 
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The  remuneration  or  compensation  collected  by  an  RRO  should  -  after 
deduction  of  costs  of  administration  and  other  sums  for  such 
purposes  as  may  be  authorised  by  the  rights  holders  -  be 
distributed  among  individual  rights  holders  either  directly  or 
through  their  representative  bodies. 

Commentary  on  Proposition  Eight 

The  costs  to  be  deducted  are  usually  settled  by  and  supervised  by 
the  governing  bodies  of  the  collecting  societies.  'Other  sums' 
refers  particularly  to  deduction  from  gross  income  of  a  modest 
percentage  for  social  and  cultural  benefits  of  the  national  authors 
of  a  society;  Which  is  the  case  in  Germany  for  example.  The  exact 
manner  of  distribution  will  depend,  broadly,  on  whether  a  society 
measures  use  by  survey  or  by  sample.  Societies  that  depend  on 
survey  will  gain  quite  detailed  knowledge  about  the  categories  of 
works  being  copied,  but  usually  have  no  information  about  what 
individual  works  are  being  copied.  Distribution  to  authors  and 
publishers  is  often,  therefore,  made  through  grants  from  their 
representative  associations  in  membership  with  the  RRO. 

Societies  that  depend  on  sample  will  have  information  about  what 
individual  works  are  being  copied,  but  the  sample  is  only  a  sample, 
and  an  element  of  'rough  justice'  has  be  accepted  as  the  price  for 
distribution  to  authors  and  publishers  according  to  intensity  of 
use  of  those  works  that  are  recorded  in  the  sample. 

Proposition  Wine 

Collection  of  remuneration  or  compensation  on  behalf  of  foreign 
rights  holders  should  be  on  the  same  basis  as  collection  on  behalf 
of  national  rights  holders.  Distribution  to  foreign  rights  holders 
should  be  on  the  same  basis  as  distribution  by  the  RRO  in  the 
country  of  wh;'  •  h  the  foreign  right  holder  is  a  national . 

Commentary  of  Proposition  Nine 

It  is  important  to  spell  out  what  'national  treatment'  should  mean 
for  foreign  rights  holders  at  each  of  the  collecting  and 
distributing  ends  of  the  collective  licensing  system.  There  are, 
however,  difficult  problems  where  a  survey  system  society,  having 
collected  income,  wishes  to  pass  the  proportion  due,  according  to 
its  survey,  to  foreign  rights  holder  via  a  corresponding  sample 
system  society.  The  survey  will  not  have  identified  individual 
works  or  intensity  of  use,  (it  is  difficult  enough  for  the  survey 
to  identify  even  individual  foreign  countries  with  any  accuracy ) , 
so  that  distribution  to  individual  rights  holders  according  to 
intensity  of  use  (which  is  national  treatment  in  the  country  of 
distribution  of  a  sample  system  society)  is  not  possible.  The 
sample  system  society  must  either  put  the  income  to  some  general 
use,  e.g.  enforcement  of  the  society's  mandated  rights,  which  is 
agreed  by  the  survey  systems  society,  or,  again  in  agreement  with 
that  society,  it  may  'top-up'  domestic  payments.  The  problem  is  a 
serious  one  for  societies  that  export  heavily  the  use  of  their 
repertoire,  e.g.  because  their  repertoire  contains  learned 
scientific  literature  in  a  world  language.  It  is  a  serious  matter 
also  for  a  society  whose  licensees  use  heavy  imported  repertoires. 


Proposition  Ten 


The  public  interest  requires  both  the  encouragement  in  law  of  the 
work  of  collective  licensing  societies  and  also  the  accountability 
in  law  of  such  societies. 

Coimnentarv  of  Proposition  Ten 
Encouragement 

The  Council  of  Europe  Principles  say  that  states  should  consider 
"facilitating  voluntary  licensing  schemes.  The  effects  of  such 
schemes  could  be  reinforced  if  necessary,  by  appropriate  statutory 
provisions".  We  have  noted  at  the  Commentary  on  Proposition  Seven 
above  the  reinforcing  provision  in  Chapter  VII  of  the  UK  law  of 
1988,  and  the  Nordic  'extended  collective  licensing  agreement' 
system.  Should  the  state  go  further?  Should  it  erect  a  legal 
presumption  that  a  collective  rights  society  has  the  power  to 
authorise  use  on  behalf  of  all  national  rights  owners?  Such  a 
presumption  to  be  coupled  with  an  appropriate  warranty/indemnity  to 
users  in  the  event  of  claims  by  national  rights  holders  who  have 
not  mandated  the  collective  rights  society?  The  UK  law  of  1988 
does  not  erect  a  legal  presumption,  but  it  does  require  that  those 
offering  licensing  systems  for  reprographic  copying  must  indemnify 
licensees  in  respect  of  any  infringing  copy  which  is  within  the 
apparent  scope  of  the  licence  (s.l31).  This  provision  had  its 
origin,  interestingly,  in  the  early  contracts  between  the  CLA  and 
the  UK's  local  education  authorities. 

Accountability 

In  its  very  important  Report  of  7  December  1989  entitled 
"Collective  Administration  of  Copyright  and  Neighbouring  Rights" 
WIPO  has  this  to  say  about  state  support  for  and  supervision  of  the 
setting  up  and  operation  of  collective  administration  organisation: 

"277.  The  approval  of  the  establishment  of  a  collective 
administration  organisation,  of  course,  is  not  a  sufficient 
guarantee  in  itself  for  the  appropriate  operation  of  the  collective 
administration  system.  Therefore,  the  competent  authorities, 
although  they  should  not  unnecessarily  interfere  in  the  actual 
administration  of  rights,  should  regularly  supervise  certain  key 
elements  of  the  collective  administration  systems,  such  as  whether 
the  actual  activities  correspond  to  the  approved  articles  of 
association;  whether  the  rules  of  collecting  and  distributing  fees 
are  correct;  whether  the  costs  of  administration  are  reasonable; 
and  whether  the  distribution  and  transfer  of  fees  actually  take 
place  as  prescribed. 

278.  The  supervision  of  the  establishment  and  operation  of 
collective  administration  organisations  should  guarantee,  inter 
alia.  the  following:  the  availability  of  the  collective 
administration  system  for  all  right  owners  who  need  it;  reasonable 
terms  of  membership;  an  appropriate  role  of  the  right  owners,  or  of 
bodies  representing  them,  in  important  decisions  that  may  concern 
the  administration  of  their  rights;  a  correct  monitoring, 
collection  and  distribution  system  which  does  not  contain  any 
elements  of  discrimination  between  right  owners,  members  or  non¬ 
members,  nationals  or  foreigners;  the  availability  of  concrete  and 
detailed  information  for  the  right  owners  and  for  the  foreign 
organisations  with  which  mutual  representation  contracts  exist  in 
respect  of  certain  basic  data  on  the  administr-tion  of  the  rights 
in  their  works  or  in  their  repertoire,  respectively." 
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Finally,  on  Proposition  Ten,  the  WIPO  Report  touches  on  the 
potential,  in  the  conduct  of  collecting  societies,  for  abuse  of  the 
quasi-monopolistic  power  which  they  exercise:  what  are  "the 
concrete  conditions  and  limits  of  the  application  of  anti-trust 
measures  in  case  of  collective  administration  of  copyright  and 
neighbouring  right?"  This  issue  arises  most  frequently  (at  least 
in  the  minds  of  users)  over  the  determination  of  fees  and 
conditions.  Disputes  which  concern  alleged  arbitrary  and  abusive 
fees  and  conditions  may  be  left  to  the  courts  (a  very  lengthy  and 
very  expensive  procedure  is  most  countries)  or  may  be  settled  by 
special  copyright  tribunals,  or,  of  course,  may  be  pre-empted  by 
the  approval  of  tariffs  and  conditions  by  the  relevant  state 
authority,  of  a  Ministry  of  Justice,  or  of  Culture,  or  of  Trade. 

3.  PRACTICE 

Given  the  protection  of  international  conventions  and  the  framework 
of  national  legislation  just  how  do  the  owners  of  intellectual 
property  in  practice  protect  their  rights  and  enforce  them  if  need 
be? 

Not  surprit-'.Lngly,  I  shall  be  using  the  United  Kingdom  as  my 
example.  The  concept  of  copyright  is  well  established  in  the  UK. 
Between  1556  and  1640  the  decrees  of  the  Star  Chamber  held  printers 
and  importers  in  check.  Control  was  maintained  through  the 
Licensing  Act  (1662-1679)  and  various  ordances  until  the  first 
Copyright  Act  (The  Statute  of  Queen  Anne)  in  1709,  A  succession  of 
Copyright  Acts  -  1814,  1842,  1911,  1956  and  the  latest  The 
Copyright,  Designs  and  Patents  Act  1988  have  graced  the  Statute 
Book  in  their  turn.  Regrettably,  the  1956  Act  did  not  anticipate 
the  advent  of  the  photocopying  machine  1 

In  the  United  Kingdom  eighteen  years  have  passed  since  1973  when 
interest  groups  started  to  prepare  submissions  to  a  government- 
appointed  committee  under  the  Hon  Mr  Justice  Whitford  about  ways  of 
regulating  copying  from  books,  journals  and  periodicals.  These 
interest  groups,  representing  owners  of  copyrights,  were  seeking 
both  a  mechanism  of  control  and  just  recompense  for  authors  and 
publishers  while  at  the  same  time  continuing  to  satisfy  the 
reasonable  demands  of  a  modern  information-driven  society. 

When  it  was  eventually  published  in  1977,  the  Whitford  Report  on 
Copyright  and  Designs  Law  (Cmnd  6732)  suggested,  as  the  best  likely 
solution  to  the  problem,  a  collective  administration  system  for 
copying  right  organised  by  the  rights  holders  themselves.  This 
recommendation  spawned  first  the  Wolfenden  Committee  [8]  that 
brought  together  representatives  of  authors'  societies  and 
publishers'  associations,  and  then,  the  de  Freitas  Committee  [9] 
that  hammered  out  a  mutually  acceptable  constitution  for  such  a 
licensing  body.  The  outcome  was  the  formation  of  the  Copyright 
Licensing  Agency  (CLA)  in  April  1982  and  its  incorporation  in 
January  1983  as  a  non-profit  making  company  limited  by  guarantee. 
The  Agency  which  is  primarily  concerned  with  licensing  'heavy  user' 
groups  issued  its  first  licence  in  May  1984. 

CLA  is  'owned',  inasmuch  as  a  company  without  shares  can  be  owned, 
by  the  Authors'  Licensing  &  Collecting  Society  (ALCS)  and  the 
Publishers  Licensing  Society  (PLS)  in  that  they  are  its  only 
members.  ALCS'  members  in  turn  are  The  Society  of  Authors  (SoA) 
and  the  Writers'  Guild  of  Great  Britain  (WGoGB);  PLS'  members  are 
The  Publishers  Association  (PA),  the  Periodical  Publishers 
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Association  (PPA)  and  the  Association  of  Learned  and  Professional 
Society  Publishers  (ALPSP)  broadly  representing  book,  magazine  and 
journal  interests.  All  are  represented  on  CLA's  board  of  twelve 
directors,  six  being  ALCS  nominations  and  six  PLS.  The  ultimate 
owners  are,  of  course,  the  individual  authors  and  the  individual 
publishers  in  membership  of  these  organisations. 

CLA  has  six  main  functions  and  these  are: 

*  To  obtain  mandates  from  publishers  and  authors  in  association 
with  PLS  and  ALCS 

*  To  license  users  for  copying  extracts  from  books,  journals  and 
periodicals. 

*  To  collect  fees  from  licensed  users  for  such  copying 

*  To  implement  a  system  of  record-keeping  sufficient  to  provide 
statistically-acceptable  information  on  which  to  calculate  a 
fair  apportionment  of  the  distributable  income 

*  To  pay  ALCS,  PLS  and  foreign  RROs,  with  whom  CLA  has 
reciprocal  or  bilateral  agreements,  their  correct  shares  of 
the  distributable  income  and  to  provide  sufficient  data  to 
enable  these  societies  to  pay  individual  authors  and 
publishers 

*  To  institute  such  legal  proceedings  as  may  be  necessary  for 
the  enforcement  of  the  rights  entrusted  to  the  Agency. 

CLA  sees  its  principal  licensing  areas  in  the  UK  as  being 
education,  government  and  industiry.  Each  of  these  broad  categories 
has  three  or  four  sub-groups: 


EDUCATION 

General  Education 
Further  Education 
Higher  Education 
Charities  &  Churches 


GOVERNMENT 
National  Government 
Local  Government 
Public  Bodies 


INDUSTRY 

Trade 

Industry 

Commerce 

Professions 


In  company  with  nearly  all  other  RROs  around  the  world  CLA  started 
licensing  in  the  general  education  sector.  The  first  major 
development  occurred  in  April  1986  when  three  year  voluntary 
licensing  agreements  with  the  country's  local  education  authorities 
(LEAs)  came  into  effect;  copying  in  all  30,000  or  so  state  primary 
and  secondary  schools  and  tertiary  colleges  is  now  covered  by  such 
licences.  The  Agency  also  licenses  the  private  education  sector 
through  its  licensing  scheme  for  independent  schools  as  well  as 
language  schools. 

With  general  education  (5  to  17  years)  covered,  CLA  next  turned  its 
attention  to  higher  and  further  education  (HE  &  FE)  and  during  1989 
and  1990,  after  several  yearc  of  negotiating,  finalised  an 
arrangement  whereby  universities,  polytechnics  and  independent 
voluntary  colleges  all  became  licensed  from  1  January  1990.  Three 
year  licences  once  again  were  the  norm. 

Having  successfully  negotiated  copying  licences  for  the  local 
education  authorities  CLA  is  now  trying  to  license  the  non- 
educational  parts  of  local  government  e.g.  surveyors'  and 
engineers'  departments  etc. 
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It  is  the  Agency's  intention  to  deal  with  national  government  on  a 
ministry  by  ministry  basis  starting  with  the  National  Health 
Service  (NHS)  which,  with  1.25  million  employees,  is  the  largest 
employer  in  Europe;  the  Department  of  Trade  and  Industry  (DTI)  as 
the  architects  and  guardians  of  the  Copyright,  Designs  and  Patents 
Act  1988;  and  the  Department  of  Education  and  Science  (DES)  because 
educational  institutions  are  already  licensed. 

Public  Bodies,  i.e.  those  organisations  for  which  government 
ministers  have  some  accountability,  may  have  to  be  dealt  with  in 
various  non-collective  ways.  The  first  Public  Body  to  be  licensed 
by  CLA  was  The  British  Library  of  which  the  British  Library 
Document  Supply  Centre  at  Boston  Spa  in  West  Yorkshire  is  only 
part.  This  particular  licence,  came  into  operation  from  1  April 
1991,  and  is  transactional.  BLDSC,  as  it  is  known,  supplies  about 
2.3  million  copies  of  journal  articles  each  year  I 

Trade,  industry,  commerce  and  the  professions,  because  of  their 
size  and  diversity,  present  CLA  with  its  greatest  challenge.  A 
first  step  has  already  been  taken,  however,  with  the  setting  up  of 
a  joint  task  force  with  the  Confederation  and  British  Industry 
(CBI).  This  CBI/CLA  working  party,  chaired  by  an  industralist,  is 
examining  the  best  way  or  ways  forward,  concentrating  initially  on 
manufacturing  industry  and  with  particular  emphasis  on  research  and 
development  driven  sectors  such  as  pharmaceuticals,  chemicals, 
engineering,  electronics,  aerospace  and  oil  fuel.  CLA  is  also 
discussing  with  The  Lav?  Society  the  most  appropriate  way  to  license 
solicitors  in  England  and  Wales. 

Basically,  CLA  is  a  banking  operation  with  legal  overtones:  it 
collects  fees  from  licensed  users  in  respect  of  acts  of 
photocopying  from  books  and  serials  and,  after  deducting  its 
administration  cost  and  any  reserves  or  provisions  the  Board  may 
decide,  distributes  the  balance  to  ALCS  and  PLS  for  them  to  pay  to 
individual  authors  and  publishers;  and  to  foreign  RROs,  for  them  to 
distribute  in  accordance  with  their  own  customs  and  practices. 

CLA  aims  to  offer  each  sector  of  the  user  community  the  most 
appropriate  form  of  licensing,  and  to  that  end  it  is  always 
prepared  to  be  flexible  when  discussing  proposals  for  licensing. 

Certain  core  principles,  however,  always  apply; 

1)  CLA's  responsibility  to  copyright  holders  is  paramount  and  it 
must  exercise  care  not  to  undermine  the  value  of  the  rights 
entrusted  to  it. 

2)  All  licensees  have  access  to  the  full  repertoire  of  works 
handled  by  CLA. 

The  Copyright,  Designs  and  Patents  Act  1988  introduced  a  statutory 
framework  for  licensed  copying  in  the  UK  and  CLA  has  to  operate 
within  that  framework.  The  law  provides  for  licences  to  be  offered 
by  Licensing  Bodies  such  as  CLA  either  separately  or  as  part  of  a 
Licensing  Scheme. 

CLA  licenses  closed  user  groups  and  very  large  users  directly,  with 
licences  negotiated  individually.  The  Agency  also  operates  some 
Licensing  Schemes,  such  as  its  Licensing  Scheme  for  Independent 
Schools.  It  is  obliged  by  law  to  make  licences  under  this  scheme 
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available  to  all  of  the  2,350  independent  schools  in  the  UK. 
Within  this  broad  framework,  CIA's  licences  are  of  two  basic  types: 

*  Transactional  Licences  that  require  users  to  record  each  copy 
as  it  is  made;  fees  are  paid  on  a  straight  cost  per  copy  page 
or  cost  per  copied  article  basis,  returns  are  sent  to  CIA  at 
regular,  agreed  intervals  and  a  self-billing  system  generally 
employed. 

*  Sample-based  Licences  that  usually  involve  an  agreed  pre-paid 
copying  fee,  which  is  distributed  to  rights  holders  on  the 
basis  of  a  sample  of  sectorial  copying.  It  is  a  feature  of 
sample-based  licences  that  not  every  copy  made  by  every 
licensee  need  always  be  recorded;  instead,  only  a  small 
rotating  group  of  representative  licensees,  chosen  by  the 
Agency,  is  required  to  record  every  copy  made  during  a  Scunple 
period. 

The  sample  is  carefully  structured  and  CIA  uses  a  Consultant 
Statistician,  an  academic  and  a  fellow  of  the  Institute  of 
Statistics,  to  ensure  that  only  the  smallest  sampling  error 
pertains. 

Experience  so  far,  both  in  the  UK  and  overseas,  has  shown  that 
transactional  methods  are  practicable  only  in  a  very  few  special 
cases.  But  that  is  about  to  change 1  The  most  important  example  of 
transactional  licensing  is  document  delivery,  where  the  copying 
transaction  is  recorded  in  any  case  as  the  central  activity  of  the 
licensee. 

By  concentrating  on  a  sample-based  system  in  most  other  cases,  CLA 
can  ensure  that  record-keeping  is  maintained  to  a  high  standard. 
In  the  Agency's  experience  well-kept  sample  records  produce  a  more 
accurate  overall  picture  than  poorly-enforced  total  record-keeping. 

The  copying  level  on  which  the  licence  fee  is  based  is  determined, 
initially,  by  consultation  and  negotiation  with  a  representative 
body  and  a  global  fee  agreed.  Wherever  possible,  CIA  negotiates  on 
a  collective  basis  with  a  representative  body  mandated  to  negotiate 
formally  on  behalf  of  a  closed  membership.  These  collective 
agreements  form  the  bedrock  of  CLA's  present  operations  in 
education,  and  provide  administrative  savings  which  can  be  passed 
on  to  licensees. 

Where  the  central  body  is  only  broadly  representative  and  unable  to 
commit  its  constituent  members  (e.g.  English  Language  Schools),  CIA 
will  usually  sign  a  Memorandum  of  Understanding  with  that  body 
before  launching  a  Licensing  Scheme  aimed  at  individual  licensees 
within  a  particular  closed  user  group.  However,  in  this  case  there 
are  few  administrative  savings  and  costs  to  the  user  are  somewhat 
higher. 

Importantly,  from  the  user  community's  standpoint,  CLA  indemnifies 
all  licensees  against  inadvertent  infringement  of  copyright.  [See 
Commentary  on  Proposition  Ten] 

Right  from  outset,  the  authors'  representatives  insisted  first  that 
writers  should  benefit  individually  and  directly  from  the  copying 
of  their  works,  rather  than  for  the  money  to  go  to  authors' 
societies  for  'social  benefit'  purposes,  as  is  the  case  in  some 
parts  of  the  world  (see  Proposition  Eight).  Secondly,  they 
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insisted  that  the  individual  authors'  shares  should  be  paid  to  them 
directly,  and  not  through  the  accounting  systems  of  their 
publishers,  which  prevents  this  secondary  income  being  off-set 
against  unrecouped  advances. 

In  order  to  fulfil  these  requirements  CLA  had  to  devise  a  title- 
based  distribution  system  and  a  forra  of  record-keeping  suitable  for 
a  stratified  and  statistically-sound  sample  of  the  licensees. 

Controlled  record-keeping  is  crucial  to  CLA  because  the  statistical 
information  extracted  from  these  records  of  copying  is  used  as  the 
basis  for  making  payments  to  rights'  holders  whose  works  have  been 
copied.  Once  a  licence  has  been  issued,  it  has  been  relatively 
simple,  so  far,  to  collect  fees.  It  is  quite  another  matter, 
however,  to  edit,  process,  and  analyse  the  returns  of  copying,  and 
to  calculate  the  correct  amounts  due  to  copyright  holders. 

The  Bible  has  it  (Acts  20.35)  that  it  is  more  blessed  to  give  then 
to  receive;  CLA's  experience  is  that  it  is  unquestionably  easier  to 
receive  than  to  distribute! 

On  return  to  the  Agency,  the  record-keeping  forms,  which  are 
regarded  and  treated  as  strictly  confidential  documents  (some  are 
actually  deemed  to  be  "personal  data'  under  the  Data  Protection  Act 
of  1984)  are; 

*  Checked  by  the  licensing  officer  responsible  to  ensure 
that  the  conditions  of  the  licence  are  being  adhered  to 

*  Scrutinised  by  the  data  preparation  department  to 
validate  the  information  being  submitted,  e.g.  missing 
ISBN/ISSNs  etc.  are  searched  for 

*  Keyed  for  computer  analysis 

*  Subjected  to  final  edit  for  data  quality 

*  Results  analysed  and  summaries  produced  showing  pages 
copied,  by  ISBN/ISSN,  by  title,  by  author,  and  by 
publisher 

*  Apportionments  ca3.culated,  statements  produced  and 
cheques  drawn. 

Whilst  manual  record-keeping  works  perfectly  adequately  in  schools, 
which  on  the  whole  are  very  structured  and  disciplined 
organisations,  it  has  to  be  admitted  that  it  works  less  well  in 
universities,  polytechnics  and  other  colleges  of  higher  education 
where  a  freer  and  more  rebellious  spirit  reigns!  The  indications 
are  that  the  keeping  of  log  sheets  would  also  be  resisted  both  by 
government  departments  and  industrial  concerns.  To  counter  this 
resistance  CLA  is  presently  developing  a  rapid  copyright  clearance 
service  (CLARCS)  to  deal  with  permission  requests  from  industry  and 
government  on  a  transactional  basis. 

The  existence  of  the  International  Standard  Book  Number  (ISBN)  and 
the  International  Standard  Serial  Number  (ISSN)  systems  is  a  great 
benefit  to  CLA  and  makes  the  Agency's  task  that  much  easier  than  it 
would  otherwise  be. 

The  CLA  Board  decided  that  the  first  distribution  to  members  would 
be  £1.4  million  (US$2.3  million)  and  would  be  paid  in  two  parts; 
the  first  tranche  of  just  over  £500,000  in  October  1987,  and  the 
balance  of  around  £900,00  in  March/April  1988.  Thereafter, 
payments  to  rights  owners  would  be  made  every  six  months.  At  the 
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time  of  writing  CLA  has  distributed  over  £6  million  to  members  and 
foreign  RRO's: 

Amount 
£ 

518,264 
1,399,104 
1,155,602 
1,813,489 
1,165,934 


6,052,393 

The  returns  submitted  by  state  colleges  and  schools  on  CLA's 
structured  Seunple  enabled  the  Agency's  statistician  to  confim  that 
copying  from  copyright  books  and  serials  by  this  sector,  is  now  in 
the  order  of  110  million  pages  per  annum,  which  supports  the 
estimates  produced  by  earlier  surveys  and  on  which  the  initial 
global  fee  for  LEAs  was  based.  [See  Introduction] 

It  must  be  emphasised  that  a  CLA  licence  is  not  a  carte  blanche  to 
unrestricted  copying.  The  conditions  are  clearly  set  down  and  are 
required  to  be  displayed  alongside  every  copying  machine  within  the 
control  of  the  licensee.  The  wording  of  the  notices  may  vary 
slightly  depending  on  the  category  of  the  licensee  but  the  core 
message  is  alway  the  same!  CLA  also  produces  various  User  Guides 
for  issue  to  employees  and  there  is  a  warning  sticker  that  goes  on 
top  of  the  machines  to  act  as  a  reminder  to  copier  users. 

Of  course,  the  broader  the  repertoire  an  RRO  can  offer  its 
licensees  the  better  [see  Proposition  Seven],  and  it  is  a  priority 
of  CLA  to  secure  reciprocal  agreements  with  similar  organisations 
overseas,  particularly  those  in  English-speaking  countries  where 
British  books,  journals  and  periodicals  are  being  widely  and 
extensively  copied,  and,  equally,  where  much  publishing  in  the 
English  language  takes  place. 

For  CLA  there  is  comfort  in  community  and  in  knowing  that  it  is  not 
alone  in  pioneering  the  collective  administration  of  copying 
rights . 

Counterpart  organisations  to  CLA  are  now  operating  in  seventeen 
other  countries  -  Australia,  Austria,  Canada,  Denmark,  Finland, 
France,  Germany,  Iceland,  Italy,  The  Netherlands,  New  Zealand, 
Non^ay,  South  Africa,  Spain,  Sweden,  Switzerland  and  The  United 
States,  nearly  all  of  them  in  membership  of  IFRRO,  the 
International  Federation  of  Reproduction  Rights  Organisations;  RROs 
are  also  presently  being  formed  in  Belgium,  Ireland  and  Japan. 
Indeed,  at  its  Eleventh  Meeting,  held  in  Heidelberg  on  26  April 
1986,  to  coincide  with  the  centenary  of  the  signing  of  the  Berne 
Convention  on  Copyright,  IFRRO  made  the  following  declaration; 

"We  hereby  declare  our  intent  to  encourage  any  joint  attempt 
by  authors  and  publishers  in  any  national  to  establish 
national  collecting  societies  in  the  field  of  reprography.  We 
are  ready  to  offer  co-operation  to  this  establishment  in  a 
positive  spirit". 

If  the  user  community  is  fair,  then  RRO's  are  reasonable.  However, 
if  the  user  community  is  unfair  and  serious  copyright  infringement 


Year 

1987 

1988 

1989 

1990 

1991  (Part) 
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is  uncovered,  it  may  be  necessary  to  put  an  iron  fist  inside  the 
velvet  glove  of  reasonableness. 

From  time  to  time  rights  holders  have  found  it  necessary  to  resort 
to  legal  action  in  order  to  protect  their  intellectual  property. 
Well-reported  photocopying  cases  in  the  UK  include  the  action  taken 
in  1984  by  the  Music  Publishers  Association  (MPA)  against  Oakham 
School  in  Leicestershire  in  which  the  school  had  to  pay  £4,250  in 
damages  and  costs  for  copying  songs  and  musical  scores  without 
permission;  even  more  punitive  was  the  £50,000  in  damages  and 
£25,000  costs  that  Manchester  City  Council  had  to  pay  the 
Publishers  Association  and  others  for  gross  infringement  of 
copyright  by  one  of  the  authority's  secondary  schools.  In  a  1988 
judgement  in  Australia  (Moorehouse  and  Angus  &  Robertson  vs 
University  of  New  South  Wales)  it  was  ruled  that  institutions  on 
which  coin-operated  photocopying  machines  were  sited  were 
themselves  responsible  for  any  illegal  copying  done  on  the 
machines . 

Earlier  this  year  in  March,  eight  American  publishers  took  the 
Kinko's  Graphics  Corporation,  which  runs  a  chain  of  campus 
copyshops,  to  court  in  New  York  for  gross  infringement  of  copyright 
and  were  awarded  $510,000  damages  plus  costs;  the  effects  of  this 
judgement  which  Kinko's  have  decided  not  to  take  to  appeal  will 
have  wide  repercussions  not  only  in  the  USA  but  in  other  parts  of 
the  world  too.  Expected  soon  in  the  United  States  is  the  judgement 
in  the  legal  action  that  the  Association  for  Copyright  Enforcement 
(ACE)  has  brought  against  Texaco. 

Critics  of  collecting  societies  say  that  they  spend  pounds  to 
distribute  pennies.  From  the  start,  this  is  a  potential  criticism 
of  which  the  CLA  directors  were  acutely  conscious  and  as  far  back 
as  November  1982  the  board  designate  set  down  in  its  minutes  that 
on  no  account  were  CLA's  operating  costs  to  exceed  20%  of  the  fee 
income.  The  Agency  has  done  much  better  than  that;  CLA's  deduction 
for  administration  purposes  is  currently  12.5%  of  the  copying  fee 
income,  and  it  continually  strives  to  reduce  that  level  whenever 
possible.  It  is,  however,  in  the  business  of  handling  large 
numbers  of  documents  and  processing  a  leat  deal  of  information, 
and  to  do  so  efficiently  in  this  day  i  age  a  high  degree  of 
office  automation  is  required,  and  techi.-^ogical  wizardry  does  not 
come  cheap. 

CLA's  aim  is  to  distribute  as  much  as  it  can,  as  fast  as  it  can, 
and  as  efficiently  as  it  can.  It  believes  that  over  £6  million, 
distributed  between  October  1987  and  August  1991,  speaks  louder 
than  any  words,  and  demonstrates  better  than  anything  else,  the 
Agency's  resolve  to  achieve  its  objectives. 

4.  FUTURE  DIRECTIONS 

I  started  by  reflecting  on  what  Lord  Mansfield  had  to  say  about 
copyright  in  1785  and  I  am  going  to  round  off  my  presentation  by 
peering  ahead.  Looking  forward  perhaps  to  a  time  when  photocopying 
in  significant  measure  will  have  been  replaced  by  electrocopying. 

Photocopying  extracts  from  books  and  journals  no  longer  satisfies 
user  demand  in  either  education,  government  or  industry.  All  these 
sectors  have  already  invested,  and  are  continuing  to  invest  in 
equipment  capable  of  electrocopying  (principally  de^3k-top 
publishing  and  electronic  filing). 


3-16 


There  is  a  valid  distinction  to  be  made  between  electropublishing 
and  electrocopying,  and  the  following  broad  definitions  are 
suggested; 

Electropublishing;  The  distribution  (commercial  or  otherwise)  to 
the  public  in  electronic  form  of  copies  of  whole  copyright  works; 
e.g; 

CD-Rom 

Online  publication 

(note;  publications  distributed  in  paper  form  are  not 
electropublished,  even  though  an  electronic  process  is  used  in 
their  preparation) 

Electrocopying;  making,  and/or  retaining,  in  electronic  form,  a 
copy  of  the  whole  or  part  of  a  previously  published  copyright  work; 
e.g: 

typing  into  a  word-processor 
scanning  into  a  computer 
displaying  on  screen 
downloading  to  or  from  a  network 

(note;  the  printed  paper  output  of  an  electrocopying  process  is  not 
therefore  an  electrocopy,  but  the  copy  stored  in  the  memory  from 
which  the  final  output  is  produced  is  an  electrocopy). 

It  is  evident  that  the  user  community  wants  to  electrocopy  within 
the  law  and  is  willing  to  pay  a  fair  price  to  do  so.  It  is  neither 
willing  nor  able  to  seek  written  permission  from  individual 
publishers  on  every  single  occasion  that  it  wants  to  copy. 

Rightsholders  have  made  it  clear  that  whilst  they  have  reluctantly 
accepted  blanket  licensing  and  unitary  pricing  as  an  interim 
measure  to  deal  with  photocopying  from  copyright  works  they  are  not 
prepared  to  go  down  that  road  again  with  electrocopying  and  another 
solution  has  to  be  found.  A  solution  that  reflects  the  value  which 
the  rightsholders  themselves  place  upon  the  work  i.e.  transactional 
licensing  with  viiriable  fees. 

In  CLA's  view  the  effective  electrocopying  licensing  system  will 
need  to  accommodate  six  salient  features; 

1.  Control  The  copyright  holder  must  retain  final  control  over 
the  exclusive  right  to  authorise  (or  deny)  electrocopying. 

2.  Proper  Remuneration  It  must  be  able  to  provide  rightsholders 
with  proper  remuneration  because  electrocopying  cannot  simply 
be  prevented. 

3.  Variable  fees  Rightsholders  should  be  able  to  set  their  own 
fees  as  far  as  is  practicable. 

4.  Electronic  control  Only  electronic  record-keeping  can  be  used 
because  pen  and  paper  record-keeping  is  unacceptable  with  this 
technology. 

5.  Simplicity  for  rightsholders  It  should  avoid  generating  a 
nyriad  of  requests  because  rightsholders  cannot  economically 
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handle  large  volumes  of  permission  requests. 

6.  Simplicity  for  users  It  should  provid'"  uome  uniformity  of 
contract,  because  users  cannot  be  expected  to  deal  with  the 
fine  print  of  £.  hundred  different  agreements. 

CLA  believes  that  it  is  in  a  position  provide  a  solution  which 
satisfies  these  key  points,  by  making  full  use  of  the  resources  it 
has  at  its  disposal  for  handling  photocopying  such  as  its  computer 
systems  and  its  publications  databases  (520,000  serials  and  50,000 
books) . 

Current  thinking  is  that  a  collective  administration  agency 
(preferably  CLA  in  the  UK!),  will  appoint  authorised  electrocopying 
outlets  which  will  monitor  usage  of  copyright  material  through 
obligatory  audit  software  and  invoices  will  be  raised  and  sent  out 
at  appropriate  intervals.  Given  the  support  of  rightsholders,  it 
is  CLA's  view  that  such  a  system  could  be  available  within  eighteen 
months  to  two  years  and  easily  adaptable  for  use  almost  anywhere  in 
the  world  but  certainly  throughout  Europe. 
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I.  INTRODUCTION 

Traditionally,  users  of 
electronic  information 
services  have  signed 
"subscription  agreements," 
which  specify,  not  just 
what  will  be  delivered,  and 
the  price,  but  state 
specific  conditions  on  the 
use  of  the  information. 

The  basic  intent  of  these 
agreements  is  to  effect  a 
license  of  the  work — not  a 
sale.  While  it  may  appear 
that  the  practices  of 
database  publishers  and 
online  hosts  are  awkward  or 
unusual,  they  are  based  on 
sound  business  judgements. 

Publishers  and  hosts  have 
had  to  contend  with  an 
international  distribution 
environment  that 
outstripped  the  state  of 
international  intellectual 
property  laws;  hence  they 
relied  on  contract  law. 

II.  INDUSTRY  BACKGROUND 

In  order  to  understand  the 
legal  and  contractual 
concerns  of  database 
publishers  and  hosts,  on 
should  have  a  basic 
understanding  of  the 
industry  environment.  This 
background  information  has 
been  published  and 
discussed  by  the  author  at 
other  European  Information 
meetings,  and  much  of  it 
was  incorporated  in  written 
testimony  that  was 
delivered  to  a  Hearing  of 
the  European  Commission. 


The  Early  Years 

The  information  services 
value  chain,  broadly 
stated,  includes  a  process 
that  takes  original  or  pre¬ 
existing  information  and 
adds  value  to  it. 

Most  databases  are 
comprised  of  public  domain 
or  proprietary  information 
sources  that  are  processed- 
-indexed,  abstracted, 
keyed,  and  sometimes  filmed 
or  scanned... to  create 
information  services  in  a 
variety  of  media. 

Sometimes  these  services 
are  sold  directly  to 
customers,  and  sometimes 
those  same  services  or 
derivative  information 
services  are  distributed 
through  third  parties — One 
of  the  things  that 
distinguished  Pergamon 
Infoline  from  its 
competitors  in  the  early 
1980 's  was  that  Pergamon 
would  sell  print  products 
developed  by  database 
publishers,  in  cooperation 
with  Pergamon  Press,  as 
well  as  carrying  an  online 
version  on  Infoline. 

Beyond  online  services, 
today's  third-party  "hosts" 
include  CD-ROM  services 
like  Bureau  van  Dijk  who 
will  load  and  market  a 
business  database 
publisher's  data. 

Research  conducted  by  the 
Commission  of  The  European 
Communities  cites 
projections  of  a  world 
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market  for  electronic 
information  services  of  up 
to  100  billion  ECU  by  the 
year  2000.  Where  has  the 
industry  been,  and  how  does 
the  development  of  the 
indiistry  affect  its  future? 

Over  time,  many 
participants  in  the 
database  publishing 
business  have  complained 
about  a  lack  of  standards. 
This  defiance  of  standards 
has  even  extended  to  the 
terminology  that  we  use  in 
describing  industry 
participants.  At  the 
outset,  then,  let  us  define 
some  terms:  We  use  the 
terms  "host,"  "online 
service,"  and  "online 
vendor"  to  mean  the 
operator  of  an  online 
system  that  may,  or  may 
not,  also  produce  some 
databases.  The  vendors 
usually  also  license 
databases  from  database 
"publishers"  or 
"producers. " 

When  we  use  the  term 
"intermediary"  we  mean 
librarians,  documentalists, 
or  other  information 
professionals  who  conduct 
searches  for  "end-users"  of 
the  information.  There 
have  always  been  some  end- 
users  who  have  conducted 
their  own  searches  on  one 
or  two  systems  that  they 
knew  well — or  that  were 
designed  for  inexperienced 
searchers.  There  are, 
however,  over  800  online 
systems  and  nearly  6,000 
databases .  Even  though 
many  of  these  are  very 
specialized,  'ihe  sheer 
number  of  potential  online 
informatic.'.--  resources 
suggests  that 
intermediaries  will 
continue  to  play  an 
important  role  in  the 
distribution  of  online 


databases.  At  a  minimum, 
these  intermediaries  will 
help  users  make  decisions 
about  information  services 
they  decide  to  use. 

In  the  past,  the  major 
online  retrieval  systems 
grew  up  around  a  market; 
scientific  and  technical 
databases  on  systems  like 
ESA-IRS  (European  Space 
Agency-Information 
Retrieval  Service)  were  a 
natural  development.  Data 
Resources,  Inc.  (acquired 
by  McGraw-Hill)  and  ADP 
Data  Services  developed  by 
serving  businesses'  needs 
tor  numeric  economic  and 
financial  data.  Mead  Data 
Central's  LEXIS  and  West's 
WESTLAW  started  out  serving 
1-v-o  legal  profession's 
i.c.'_ds  for  full-text  primary 
resource  materials.  Only  a 
few  online  vendors  crossed 
these  market  boundaries. 
DIALOG  was  one  of  the  few 
that  successfully  served 
the  scientific  &  technical, 
business,  and  (to  a  lesser 
extent)  legal  markets. 

From  1970  to  around 
1980  online  services 
competed  in  fairly  distinct 
markets.  I.P.  Sharp,  Data 
Resources,  ADP  Data 
Services,  Interactive  Data 
Corporation,  and  others 
fought  for  a  share  of  the 
market  for  numeric  data. 
DIALOG,  ESA-IRS,  BRS,  SDC- 
Orbit,  and  Pergamon 
Infoline  (these  latter 
three  now  making  up  Maxwell 
Online,  Data-Star  and  a  few 
others  developed  the  market 
for  bibliographic  (indexing 
and  abstracting)  databases 
by  selling  their  services 
to  intermediaries.  And  the 
full-text  market  was 
primarily  a  contest  for 
lawyers'  research 
expenditures,  dominated  by 
LEXIS. 


In  recent  years,  as 
these  markets  have  matured, 
online  vendors  have  crossed 
these  traditional 
boundaries  in  an  effort  to 
continue  their  growth. 

Mead  Data  Central,  in  1979, 
introduced  NEXIS,  a  full- 
text  magazine  database  that 
carried  some  of  the  titles 
that  were  indexed  and 
abstracted  in  databases 
offered  by  the 
bibliographic  vendors. 
DIALOG  later  retaliated  by 
licensing  the  full-text 
magazine  database,  known  as 
Magazine  ASAP,  that  had 
been  developed  by 
Information  Access  Company. 
DIALOG  also  licensed 
INVESTEXT,  a  full-text 
collection  of  Wall  Street 
brokerage  firms'  research 
reports,  that  directly 
challenged  EXCHANGE,  a 
similar  service  offered  by 
Mead  Data.  Mead,  in  turn, 
licensed  a  number  of  the 
most  successful 
bibliographic  business- 
oriented  databases  (all  of 
which  were  offered  by 
DIALOG)  from  the  publishers 
of  those  databases.  They 
marketed  them  as  a  group 
under  the  name  THE 
REFERENCE  SERVICE. 

The  competitive 
situation  became  more 
complex  when  DIALOG  and 
Mead  targeted  the  market 
for  numeric  financial  and 
economic  data.  The  numeric 
online  vendors  had  not 
considered  Mead,  DIALOG  or 
other  systems  to  be  serious 
competition  because  they 
did  not  have  the  software 
required  to  search,  screen 
and  format  numeric  data  in 
the  manner  numeric  users 
required.  These  weaknesses. 


however,  were  offset  by 
personal  computers'  rapidly 
increasing  processing  speed 
and  storage  capacity.  Users 
began  to  prefer  simply 
searching  for  the  numeric 
data — leaving  screening  and 
formatting  to  their  now 
powerful  personal 
computers .  Microcomputer 
spreadsheet  software,  was 
ideal  for  this  task.  The 
downloading  option  provided 
control  and  an  opportunity 
to  experiment  with  the 
data.  Of  course, 
downloading  also  saved  the 
processing  and  reporting 
charges  that  the  online 
vendor  would  have  assessed. 
This  development  hurt  some 
of  the  traditional  numeric 
online  services,  and  it 
made  it  possible  for  DIALOG 
and  others  to  compete  in 
the  numeric  database  market 
without  developing 
sophisticated  report 
generation  software. 

DIALOG,  among  others, 
simply  made  it  easy  to 
download  numeric  values  in 
a  spreadsheet  format. 

DIALOG  had  carried 
some  numeric  databases  from 
the  U.S.  Bureau  of  Labor 
Statistics  and  some  other 
sources  for  a  number  of 
years.  They  also  carried 
DISCLOSURE,  a  formatted 
numeric  database  extracted 
from  filings  of  the 
Securities  and  Exchange 
Commission  (SEC) .  As 
competition  heated  up, 
DIALOG,  ICC's  British 
Company  databases,  Moody's 
Investors  Service  Corporate 
Profiles,  and  even  stock 
quotes  on  a  20-minute-delay 
basis.  Numeric  vendors 
made  some  attempt  to  meet 
the  challenge  by  licensing 
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DISCLOSURE  and  several 
business  oriented 
bibliographic  databases, 
but  most  numeric  vendors 
lacked  adequate  text- 
retrieval  software.  In 
this  area  of  competition, 
DIALOG  was  the  most 
successful  because  Mead 
Data  has  been  slow  to 
develop  adequate  software 
to  search  for  numeric  data. 

While  DIALOG  was 
concentrating  on 
competition  with  large  U.S. 
competitors,  Data-Star 
quickly  loaded  a  series  of 
full-text,  numeric,  and 
bibliographic  business 
databases,  including  a 
number  of  full-text 
services  published  by 
McGraw-Hill's  Datapro 
division.  Emphasizing 
European  content  and 
carefully  targeted  its 
marketing  efforts,  Data- 
Star  caught  and  surpassed 
DIALOG'S  usage  in  the 
European,  market. 

Competitive  Impact 

The  effect  of  these 
"growth"  strategies,  until 
recent  years,  demonstrates 
that  the  "growth" 
strategies  of  some  online 
vendors  were  actually  a 
series  of  attempts  to  cross 
the  traditional  market 
divisions  to  take  market 
share  from  each  other. 

Another  interesting 
development  has  been  the 
creation  of  entirely  new 
information  services.  A 
look  at  their  introduction 
and  growth  is  instructive. 
Their  strategy  was  to 
target  the  end-user  of 
business  information. 


CompuServe,  which 
established  a  sales  and 
support  office  in  European 
market  in  late  1990  claim 
to  be  the  "world's  most 
popular  information 
service."  A  claim  that 
Minitel  may  dispute.  But, 
with  over  one  million  users 
between  them,  CompuServe 
and  Dow  Jones  News 
Retrieval  are  certainly 
important  factors  in  the 
world-wide  market  for 
business  information  sold 
to  individual  business 
users.  These  services  are 
distinguished  by  easy-to- 
use  software  and  an 
emphasis  on  business  news. 
After  Dow  Jones  and 
CompuServe  developed  over 
hundreds  of  thousands  of 
customers  each ,  DIALOG 
attempted  to  get  into  the 
game  by  offering  THE 
BUSINESS  CONNECTION,  Which 
is  essentially  an  easy-to- 
use  interface  that  stands 
between  the  user  and 
DIALOG'S  more  complex 
command-driven  software. 
DIALOG  claim  that  the 
majority  of  their  new  users 
are  end-users,  not 
intermediaries . 

Other  services  continued  to 
enter  the  market: 

DataTimes  and  VU/TEXT  are 
full-text  online  services 
based  on  newspapers; 

NewsNet  is  a  full-text 
online  service  based  on 
newsletters,  and  Predicasts 
has  developed  a  full-text 
database  collection  of 
newsletters,  which  it 
licenses  to  online  services 
to  enable  them  to  compete 
against  NewsNet.  As  the 
new  services  proliferate, 
the  old  categories  of 


competitors  become 
irrelevant. 

McGraw-Hill  ir.troduced  a 
service  called  Executive 
One,  which  had  several 
unique  characteristics. 
McGraw-Hill  collects  data 
from  many  sources; 
including  its  reporters  and 
writers  for  M-H  trade 
magazines,  Standard  & 

Poor's  securities  markets 
and  financial  reports,  the 
Associated  Press,  Business 
Week.  PR  Newswire,  Data 
Resources  economic  news  and 
information,  stock 
exchanges  (for  quotes) ,  and 
other  sources.  Some  of  the 
stories  provided  by 
reporters  never  makes  it  to 
the  pages  of  a  McGraw-Hill 
publication.  Deadlines, 
space  constraints,  or  even 
the  overall  theme  of  a 
certain  issue,  may  prevent 
an  original  story  from 
being  published  in  print. 
The  new  McGraw-Hill  service 
made  some  of  these  stories 
available  in  electronic 
form. 

VU/TEXT  and  DataTimes 
survived.  Executive  One 
went  through  several 
changes,  and  re-releases, 
but  ultimately  it  was  shut 
down.  The  Bank 
Administration  Institute 
and  International  Thomson 
developed  an  excellent 
service,  called  Innerline, 
for  the  financial  services 
industry.  Despite  good 
reviews  and  unique  data, 
Innerline  did  not  succeed, 
and  the  partners  shut  the 
operation  down .  The 
electronic  business 
information  services 
business  has  been  filled 
with  pitfalls. 


The  competitive  environment 
is  more  diverse,  and  lines 
between  competitors  that 
are  constantly  changing. 

We  will  continue  by  looking 
at  two  of  the  most 
significant  influences  on 
that  environment. 


Consolidation,  Technology 
and  the  Competitive 
Environment 

Throughout  the  1980's,  an 
increasing  number  of  large 
companies,  joined  the 
scientific  and  technical 
publishers  in  entering  the 
electronic  information 
services  business.  This 
group  may  be  the  most 
significant  influence  on 
the  future  of  this  business 
in  Europe. 

o  Bertelsmann 

o  Bonnier  Group 

o  Elsevier 

o  Hachette 

o  Maxwell  Communic-">tions 
o  Reed  International 
o  Reuters 

o  United  Newspapers 

o  VNU 

o  Wolters  Kluwer 

And  this  consolidation 
continues,  now  on  a  larger 
scale.  Within  the  past  few 
years,  the  European  market 
has  seen: 

o  Elsevier 

-Acquired  Pergamon  Press 

o  Bonnier  Group 

-Formed  joint  venture  with 
Hoppenstedt 
-Hoppenstedt-Bonnier 
acquired  ICC 
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o  Reuters 

-Reorganised  their  Archival 
Information  Services 
Division 

-Acquired  I.P.  Sharp 

o  Maxwell  Communications 

-Announced  substantial 
commitment  to  online 
business 

-Acquired  SDC/ORBIT  &  BRS 
Information  Technologies 
-Created  Maxwell  Online  for 
Pergamon  Infoline, SDC, and 
BRS 

Some  recent  acquisitions  of 
note  in  Morth  America 
include: 

o  Thomson  Corporation 

-Acquired  Valorinform  SA 

o  Knight-Ridder 

-Developed  VU/TEXT  and 
Knight-Ridder  Financial 
-Acquired  Dialog 
Information  Services 

o  Ziff  communications 

-Acquired  Predicasts 

Meanwhile,  the  pace  of 
technological  change 
increased.  And  these 
technology  trends  offer  new 
opp'^rtunities  for 
information  retrieval  and 
distribution.  Some  of  the 
important  trends  are 

o  Artificial  intelligence/ 
expert  systems 

o  Relational  database 
software 

o  32-bit  microprocessors 


o  Electronic  Publishing 

Systems 

o  Optical  media/CD-ROM 

o  Telecom/ ISDN 

o  Distributed  data 

processing 


Electronic  publishing 
systems  may  well  be  the 
most  interesting 
development  on  the  list 
because  they  hold  the 
promise  of  making  the 
publisher  more  efficient 
while,  at  the  same  time, 
providing  more  flexible 
distribution  for  customers. 
They  also  provide 
persuasive  evidence  that 
the  "online  business"  is 
becoming  part  of  tae  larger 
publishing  industry. 

The  Association  of  American 
Publishers'  Electronic 
Manuscript  Project,  with 
the  cooperation  of  the 
Borsenverien  Des  Deutschen 
Duchandels  (the  German  Book 
Publishers'  Association) , 
has  created  a  system  for 
intellectual  "tagging"or 
coding  of  manuscripts  that 
will  be  independent  of  any 
photocomposition  system. 
Publishing  systems 
developers  are  adapting  to 
publishers'  vision  of  the 
system  of  tomorrow.  (See 
Exhibit  1.) 

The  author  produces  text 
with  standard  tags, 
hopefully,  on  a  personal 
computer  floppy  disk.  The 
disk  can  be  loaded  into  an 
intermediate  database  that 
can  be  used: 


-  for  producing  a  tape  or 
transmission  for  on-line 
vendors  or  direct 
licensees, 

-  to  provide  input  for 
premastering  and  mastering 
of  a  CD-ROM, 

-  as  input  for  software 
that  will  process  the  data 
to  add  photo  composition 
codes  and  create  a  new 
photocomposition 
database  that  will  produce 
camera  ready  copy. 

Consider  some  examples  of 
the  integration  of 
publishing  input  and  output 
from  the  perspective  of 
photocomposition  system 
developers  and  publishers. 

R.R.  Donnelley,  provides 
the  service  bureau  approach 
to  photocomposition  and 
printing  systems.  Many 
large  publishers  use 
Donnelley  to  provide 
complete  service,  including 
printing  at  regional 
printing  centers. 

The  heart  of  Donnelley 's 
service  is  the  Donnelley 
Composition  System,  which 
has  been  modified  and 
improved  constantly.  Also, 
within  the  past  two  years 
Donnelley's  Electronic 
Graphics  Division  has 
developed  the  capability  to 
provide  the  services 
outlined  in  Exhibit  1  along 
with  another  interesting 
capability; 

-  Graphics — anything  from 
a  photograph  to  a  scanned 

image — can  be  held  in 
vector  format  in  a  database 
that  is  stored  separately 
from  the  traditional  text 


file  (complete  with 
inverted  indexes  and 
boolean  searching) .  When  a 
"record"  is  displayed,  the 
system  (using  accession 
number  pointers)  can  go  to 
the  graphics  file  and 
display  text  and  graphics 
on  a  single  high  resolution 
screen. 

Donnelley  has  used  this 
capability  for  a  major 
electronics  manufacturer's 
parts  catalog — complete 
with  on-demand  photo- 
composed  output  to  produce 
specialty  catalogs  or 
materials  for  a  sales 
presentation.  During  1991, 
Donnelley  acquired  a 
substantial  minority 
interest  in  Dataware 
Technologies.  Dataware  is 
a  CD-ROM  software  developer 
that  started  in  Germany, 
initially  developing 
software  for  Hoppenstedt 
and  others. 

Donnelley's  recent  system 
developments,  and  its 
interest  in  Dataware,  are 
further  evidence  of  the 
consolidation  of  the  online 
business  into  the  broader 
traditional  publishing 
industry. 

For  publishers  themselves, 
these  developments  mean 
more  efficient  production 
systems  that  minimize  the 
need  to  rekey  data  to 
produce  a  print  product, 
and  more  efficient  output 
that  enables  publishers  to 
produce  derivative  works  - 
like  databases  -  without 
added  labor  or  key  entry. 

Moodys  Investors  Service  is 
a  leading  financial 
publisher  that  has  sold 
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looseleaf  services  that 
include  basic  financial 
information  about 
corporations  and  other 
institutions  that  issue 
debt.  Moodys  may  be  best 
known  for  their  bond 
ratings  service. 

Until  a  few  years  ago, 
Moodys  used  outside  firms 
for  photocomposition  and 
printing  services.  When 
they  decided  to  create  an 
online  database,  they  had 
to  re-key  substantial 
portions  of  the  data 
because  the  only  machine- 
readable  version  of  the 
books  were  photocomposition 
tapes  embedded  with 
photocomp  codes  that  were 
so  numerous  that  it  was 
cheaper  and  more  effective 
to  rekey  than  to  attempt  to 
strip  out  the  codes, 
reformat  the  data,  and  add 
field  tags. 

Moodys  retained  a  systems 
developer  to  design  a 
complete  in-house,  system 
that  now  holds  all 
editorial  work  in  a 
generic-coded  system- 
independent  database.  This 
data  is  the  processed  as 
described  in  the  model  to 
produce  a  tape  or 
transmission  for  the 
photocomposition  system,  a 
tape  or  transmission  in  the 
format  required  by  one  or 
more  online,  vendors,  as 
well  as  on-demand  output  to 
produce  a  prototype  cf  a 
new  publication  or 
database. 

These  technology  trends, 
combined  with  the 
investment  capital  of  the 
large  acquisitive 
information  companies  like 


International  Thomson, 
Bonnier  Group,  and  Maxwell 
Communications,  are 
disrupting  the  traditional 
chain  of  distribution  (See 
Appendix  2).  For  example, 
CD-ROM  technology  created  a 
storage  medium  that  allows 
database  publishers  to 
bypass  online  services. 
Specifically,  successful 
database  publishers  like 
KOMPASS/U.K. ,  Hoppenstedt, 
and  UMI/Data  Courier  have 
repackaged  their  ASCII 
databases  by  storing  them 
on  a  CD-ROM  and  delivering 
software  that  enables 
customers  to  search  and 
retrieve  information  using 
personal  computers. 

CD-ROM  also  proved  to  be  an 
attractive  medium  for 
micrographic  publishers. 
Storing  scanned  page  images 
on  CD-ROM  allows  Disclosure 
to  deliver  actual  copies  of 
the  original  documents  to 
customers,  including 
pictures,  charts,  maps  and 
other  graphics,  while  full 
text  versions  like  those 
provided  to  online 
services,  with  few 
exceptions,  only  include 
ASCII  characters  in  the 
article. 

These  products  are  usually 
sold  on  a  flat  subscription 
basis,  which  allows 
subscribers  unlimited 
access  without  the  variable 
cost  of  hourly  access 
charges  that  are  common  to 
most  online  vendors. 

CD-ROM  has  also  spawned  a 
new  generation  of  "online 
services"  are  repackaging 
multiple  databases  and 
delivering  them  to 
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customers  on  CD-ROM  (See 
Appendix  5) . 

The  Publishing  Model 

Competition  for  control  of 
the  customer  relationship 
has  intensified,  and  CD-ROM 
holds  the  potential  to 
create  a  new  information 
publishing  model  (See 
Appendix  7) . 

o  The  database  publisher 
will  use  its  own  CD-ROM 
product  for  sale  in  its 
primary  market  (usually 
with  data  or  capabilities 
that  provide  clear 
differentiation  from 
downstream  distribution 
channels) . 

o  The  publisher  may  have 
its  own  limited  online 
service  to  update 
information  on  the  CD-ROM, 
and 

o  Commercial  online 
services  will  be  used  to 
get  at  occasional  customers 
and  secondary  markets 

Publishers  will  continue  to 
distribute  printed 
publications.  For  most 
this  medium  will  continue 
to  be  the  largest  part  of 
their  business.  It  will  be 
enhanced  by  systems  like 
Donnelley's,  which  will 
allow  customized  "on- 
demand"  printed 
publications  to  be  produced 
at  costs  that  are  low 
enough  to  make  publications 
for  very  small  targeted 
market  segments  financially 
viable. 

Meanwhile,  electronic 
distribution  will  continue 
to  grow,  and  publishers 
will  license  their  works  to 


large  online  distribution 
services.  Many  publisher.*? 
will  also  distribute 
information  on  CD-ROM. 

They  might  send  out  a  new 
CD  monthly,  but  the 
information  on  the  disc 
might  need  to  be 
supplemented  with  mpre 
current  information.  For 
this  purpose,  publishers 
may  develop  their  own 
online  services  through 
telecommunications  lines  or 
broadcast  distrit ation. 
Broadcast  systems  would 
distribute  the  entire  up¬ 
date  to  a  powerful  personal 
computer.  Examples  of 
broadcast  technology 
include  FM-Sideband  and 
satellite  distribution. 

Another  technological 
trend — substantial  gains  in 
computer  processing 
capabilities  at 
increasingly  lower  costs — 
is  also  contributing  to  the 
breakdown  in  the  vertical 
distribution  system. 

Single  organizations  are 
taking  the  so-called  "tape 
lease"  one  step  further. 

For  many  years,  database 
publishers  have  "leased"  a 
copy  of  the  tape  that  they 
send  to  online  vendors  to 
large  companies  for  in- 
house  use.  In  the  past, 
these  companies  simply 
batch-sorted  the 
information  by  subject  area 
and  produced  printed 
current  awareness 
bibliographies  or  alerting 
services  for  employees. 
Today,  however,  cheaper 
computer  power,  and  the 
increased  availability  of 
text-retrieval  software, 
enable  a  growing  number  of 
companies  to  build 
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sophisticated  online 
services  of  their  own. 

At  Bellcore  (Bell 
Communications  Research) , 
the  Bellcore  Information 
Research  Center  (IRC)  has 
licensed  several  commercial 
databases,  including 
ABI/Inform  (a  bibliographic 
business  database)  and  The 
Computer  Database  (an 
abstract  and  index  database 
covering  the  computer 
industry)  and  made  them 
available  on  an  in-house 
online  service  called 
TELARIS.  TELARIS  serves 
all  of  the  regional  Bell 
Operating  Companies  (RBOCs) 
on  their  own  private  online 
service  (See  Appei.dix  6). 

Bellcore  is  the  research 
arm  of  the  operating 
companies  and  itself 
employs  over  10,000 
employees.  It  was  formed 
by  dividing  Bell  Labs,  a 
portion  of  which  AT&T  was 
allowed  to  retain.  The  IRC 
also  produces  its  own 
database,  which  covers  the 
telecommunications 
industry.  This  system 
serves  over  100,000 
marketing  and  research 
managers  in  the  RBOCs.  The 
online  system  is  based  on 
licensed  text  retrieval 
software  and  has  two  user 
modes — one  an  easy-to-use 
menu-driven  mode,  and  the 
other  a  more  powerful 
command-driven  mode.  The 
latter  is  used  by  the  IRC's 
staff  of  20  researchers, 
and  by  the  RBOCs'  corporate 
libraries. 

Systems  like  these  allow 
database  producers  to  serve 
major  user  groups  directly, 
but  this  effort  typically 


requires  a  more  substantial 
sales  and  customer  service 
effort.  The  cost/ 
performance  gains  in 
computers  and  peripherals 
continue  at  a  rapid  pace, 
and  now  academic 
institutions  have  hardware 
and  networks  that  can 
accommodate  A&I  databases 
online. 

Today's  Competitive 
Environment 

These  technological  trends 
shape  the  current 
opportunities  and  its 
competitive  environment. 

The  model  for  successful 
secondary  databases 
publishers  will  include 
multiple  distribution  media 
that  are  chosen  based  on 
the  attractiveness  of 
market  segments,  and  the 
cost  of  getting  share  in 
those  segments.  Primary 
publishers  will  become 
significant  factors  in  the 
so-called  ”ai-chival"  or 
"secondary"  markets. 

ADONIS  is  a  reality,  even 
if  .its  commercial  success 
is  not  yet  proven. 

Another  characteristic  of 
today's  competitive 
environment 

should  also  be  apparent; 

The  lines  that  separated 
micrographic  publishers 
from  database  publishers 
and  online  services  are  all 
but  gone ,  e . g . ,  it  is  now 
economically  feasible  for 
full-text  micrographic 
publishers  to  produce  ASCII 
and  raster  scanned  image 
databases.  This  makes  the 
competitive  environment 
more  complex.  There  now 
seem  to  be  at  least  five 
classes  of  competitors 


engaged  in  This  has 
created  intense  competition 
for  access  to  the  level  of 
distribution  closest  to  the 
customer  and  competition 
for  the  customer 


Traditional 

Online 

Data-Star 

Dialog 

GENIOS 

Pergamon  Financial 

Integrated 

Online 

Dow  Jones 
ICC 

Mead  Data  Central 
Reuters 

Thomson  Financial 

Emerging 

online/CD 

Silver  Platter 
Lotus 

Bureau  van  Dijk 


Traditional  Online 
Distributors 

The  major  online  hosts 
continue  to  be  significant 
factors  in  the  market  as 
they  ASCII  full  text 
materials  directly  from 
primary  publishers 
(publishers,  government 
agencies,  etc.)  and  license 
databases  from  secondary 
(A&I)  database  publishers 
like  Predicasts,  who  also 
license  full-text  their 
data  from  primary 
publishers.  In  some  cases 
the  hosts  competitive 
potential  has  been 
increased  by  industry 


relationship  itself.  Some 
of  the  more  important 
competitors  and 
distribution  channels 
include: 


A&I  Database 
Publishers 

Predicasts 

lAC 

UMI/Data  Courier 


Incegrated 

CD-ROM 

Disclosure 

Hoppenstedt 

KOMPASS 

Moodys 


Gateway/Kiosk 

Telebase/Aristotle 

Minitel 


consolidation,  e.g.,  DIALOG 
is  now  owned  by  Knight- 
Ridder,  a  primary 
publisher,  who  also 
developed  the  VU/TEXT  full- 
text  newspaper  service,  and 
Knight-Ridder  Financial 
Information  Services. 
Data-Star  is  owned  by 
TeleColumbus,  which  has 
formed  a  joint  venture  with 
CompuServe  to  market  and 
develop  content  for  the 
European  market .  Although 
TeleColumbus  has  reduced 
their  direct  participation 
in  the  venture  during  1991, 
the  relationship  continues. 

Aside  from  the  obvious 
technological  differences 
between  micropublishing  and 


4-12 


CD-ROM,  compared  to  online 
distribution,  the  marketing 
and  sales  practices  of  the 
businesses  differ 
substantially.  Online 
services  are  usually  sold 
on  a  pay-as-you-go  basis; 
typically  hourly  charges 
and  charges  for  output. 

This  makes  it  difficult  to 
sell  through  a  commissioned 
field  sales  force,  and  it 
requires  constant  "re¬ 
selling"  to  build  usage. 
This  ongoing  selling  effort 
takes  the  form  of  training 
and  other  customer  support 
activities.  Micrographics 
publishers  and  CD-ROM 
publishers  have  a  business 
and  pricing  structure  that 
easily  supports  aggressive 
field  sales  tactics. 

Integrated  Database 
Publishing:  Online 

"Integrated  Online"  refers 
to  database  publishers  who 
have  integrated  the 
functions  of  database 
publishing  and  online 
distribution  by  operating 
their  own  online  services. 
ICC  has  had  their  own 
Viewdata  service  for  many 
years,  and  they  recently 
developed  an  ASCII  text 
retrieval  system,  using 
BRS/ Search  software,  to 
accommodate  their  full-text 
brokerage  house  reports. 
(See  Appendix  4) 

Other  organizations  like 
Mead  Data  Central  and 
Reuters  Publishing  entered 
the  market  as  "integrated" 
services  (developing  and 
owning  their  content)  and 
licensed  third-party 
databases  as  they  grew. 


Investext,  owned  by 
International  Thomson  is  of 
particular  interest.  They 
have  provided  online  access 
to  their  full-text  Wall 
Street  research  reports  for 
many  years,  and  they  have 
licensed  their  data  to  the 
traditional  online 
services.  Recently,  they 
have  expanded  their  online 
activities  by  introducing 
CORIS,  and  online  service 
based  on  relational 
database  software.  CORIS 
includes  information 
licensed  from  third 
parties — competing  even 
more  directly  with  online 
services,  although  they 
claim  to  be  targeting  end- 
users.  Initial  reports 
indicate  difficulties  in 
achieving  market 
penetration.  The  service 
was  formally  introduced  in 
1991  in  the  depths  of  the 
recession  in  worldwide 
business  information 
markets. 

Emerging  CD/Or.line  Hosts 

Some  relatively  new  players 
are  variations  of  existing 
industry  participants. 
Bureau  van  Dijk  and  Lotus 
Information  Services 
license  databases  from 
database  publishers  for 
distribution  on  CD-ROM. 
Lotus  Development 
Corporation  created  the 
Lotus  Information  Services 
Division  to  distribute 
business  and  financial 
databases  on  CD-ROM. 
Considering  the 
distribution  structure  of 
the  database  publishing 
industry,  this  is  no 
different  from  online  hosts 
licensing  databases  for 
distribution  to  their 


customers .  The  primary 
difference  is  that  online 
services  usually  charge  on 
a  pay-as-you-go  basis;  CD- 
ROM  hosts  charge  a  flat 
subscription  price. 

Because  of  the  apparent 
success  of  CD-ROM,  some 
online  hosts  are 
experimenting  with  flat  fee 
pricing.  Some  large  online 
hosts  have  offered  such 
arrangements  to  large  users 
on  a  confidential  basis. 

Integrated  Database 
Publishing:  CD-ROM 

As  discussed  above,  CD-ROM 
has  provided  an  opportunity 
for  database  publishers  to 
sell  directly  to  customers. 
CD-ROM  also  shares  many  of 
the  characteristics  of 
microfilm:  it  provides  a 
stable,  relatively  low- 
cost,  distribution  medium 
that  can  be  sold  on  a 
subscription  basis. 

Hoppenstedt,  KOMPASS  U.K., 
UMI/Data  Courier,  and 
others  are  moving  rapidly 
to  consolidate  their 
positions  in  their  primary 
markets,  which  pits  them 
against  online  services, 
the  energing  online  and  CD- 
ROM  distributors,  and  each 
other.  (See  Appendix  3). 

The  competition  is  at  two 
levels:  The  first  level  is 
competition  based  on 
content — general  business 
information,  company 
information,  or  other 
subject  areas.  The  second 
level  is  the  competition 
for  the  "platform, "  which 
includes  hardware  and 
software.  The 
intermediary/ library  market 


will  not  support  an 
infinite  number  of 
dedicated  personal 
computers  with  unique 
hardware  and  software 
configurations.  All  of  the 
competitors  are,  therefore, 
engaged  in  a  market 
penetration  race  to  get  at 
least  one  system  installed 
in  as  many  libraries  as 
possible.  Later,  they  will 
be  able  to  sell  additional 
subscription 

products/databases  that  use 
the  same  platform  to  the 
same  customer  group.  As 
time  passes,  however,  it  is 
becoming  increasingly 
difficult  to  sell  a  new  CD- 
ROM  "platform"  to  libraries 
that  already  supports  two 
or  three  differing 
platforms,  e.g.,  Bureau  van 
Dijk/FAME,  Silver  Platter, 
Disclosure. 

A(I  Database  Publishers 

Finally,  traditional 
database  publishers  like 
lAC  and  Predicasts  are 
adding  ASCII  full  text  to 
their  A&I  database 
offerings.  The  increasing 
use  of  electronic 
publishing  systems  by 
primary  publishers  means 
that  information  developed 
for  print  media  is  more 
readily  available  for 
distribution  in  electronic 
form.  It  is  no  longer 
necessary  to  scan  or  re-key 
information  from  the  print 
medium. 

This  helps  the  traditional 
A&I  publishers,  but  it  also 
may  increase  the  tension 
with  primary  publishers; 
particularly  publishers  who 
are  large  enough  to  be 
tempted  to  create  their  own 


full-text  "databases'*  of 
their  own  publications. 

For  the  time  being  the 
business  A&I  publishers  are 
somewhat  insulated  from 
real  competition  in  this 
form  because  the  coverage 
of  their  database  includes 
thousands  of  journals, 
dating  back  twenty  years  or 
more.  The  pressure  is  more 
likely  to  come  from  rights 
and  permissions  conflicts 
and  litigation. 


III.  IKDUSTRY  PRACTICES 

With  this  background,  let 
us  examine  the  industry's 
pecu3.iar  legal  problems. 
Legal  issues  come  up  at 
every  point  in  the  database 
publishing  process,  and  it 
is  difficult  to  discuss 
only  the  intellectual 
property  issues.  Perhaps 
the  best  starting  poi^.t  is 
the  contractual 
rela':ionships  between 
database  publishers,  online 
services  and  users. 

Contractual  Practices 

Many  commentators  have 
decried  the  electronic 
information  industry's 
reliance  on  written 
contracts,  and  the  common 
conclusion  is  that 
uncertainties  regarding 
existing  copyright  laws  are 
the  cause.  A  better 
explanation  might  be  found 
in  looking  at  the  nature  of 
the  transaction — this  is 
not  the  simple  sale  of  a 
book  or  magazine.  On  the 
contrary,  after  reviewing 
the  industry  background,  it 
should  be  apparent  that 


intellectual  property 
considerations  are  only  one 
set  of  issues  that  must  be 
considered  in  this  complex 
distribution  environment. 
While  many  commentators 
refer  to  agreements  between 
a  database  publisher  and  an 
online  service  as  a 
"database  license,"  1 
prefer  "database 
distribution  agreement" 
because  so  many  business 
issues  are  covered  by  these 
agreements . 

Nevertheless,  let's  begin 
by  discussing  the  word 
"license."  The  concept  of 
a  license  developed,  under 
common  law,  from  granting  a 
right  to  use  real  estate 
without  passing  title — 
leasing  or  renting  land  and 
buildings.  Today,  then,  a 
database  publisher  uses  a 
written  agreement  to  ensure 
that  the  online  service 
(and  the  users)  understand 
that  limited  rights  are 
granted:  limited  rights  to 
use  the  database,  limited 
rights  to  extract 
information  from  it;  both 
for  a  specific  period  of 
time.  No  sale  of  the 
property — the  database — is 
intended. 

What  are  some  of  the  othe  r 
reasons  for  the  practice  of 
using  database  distribution 
agreements?  Let's  take  a 
look  at  allocation  of  risk 
and  royalties;  then,  we  can 
consider  the  intellectual 
property  issues. 

Allocation  of  Risk 

Just  as  the  database 
publisher  has  a  strong 
interest  in  granting  only 
specific  rights,  the  online 
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service  has  a  strong 
interest  in  being  sure  that 
liability  for  infringement, 
errors,  inaccuracy,  or 
misrepresentation  is 
clearly  allocated.  If  the 
database  publisher  makes  a 
mistake,  the  online  service 
usually  wants  a  specific 
statement  that  the 
publisher  is  liable  for 
that  mistake. 

As  use  of  electronic 
information  grows,  disputes 
and  litigation  grow  with 
it.  Users  of  information 
have  attempted  to  hold 
database  publishers  and 
online  services  liable  for 
inaccurate,  incomplete,  or 
misleading  information.  So 
far,  most  courts  have 
handled  these  cases  simply 
as  an  extension  of  the  long 
line  of  cases  that  have 
been  brought  against  print 
publishers.  Except  in 
cases  involving  bodily- 
injury  or  libel,  courts 
have  been  reluctant  to 
allow  plaintiffs  to  recover 
for  damages  based  on 
reliance  on  information 
from  a  specific 
publication.  Courts  are 
concerned  that  such  broad 
generalized  liability  would 
inhibit  free  speech  and 
transfer  of  information. 
Basically,  courts  have  said 
that  readers  or  users  who 
are  making  important 
decisions  are  in  the  best 
position  to  determine  how 
many  sources  they  should 
consult  before  making  their 
decision.  The  decision  to 
go  beyond  the  abstract  to 
the  full  text  of  a 
scientific  article,  the 
decision  to  look  at 
additional  articles,  the 
decision  to  confirm  pricing 


or  financial  information 
received  from  a  news  feed 
or  compiled  database;  these 
are  all  decisions  that 
should  be  based  on  the 
importance  of  the  question 
at  hand — decisions  best 
made  by  the  user. 

Nevertheless,  online 
services  will  usually  seek 
specific  representations, 
e.g.,  that  the  database 
does  not  infringe  on  the 
copyright  of  any  third 
party;  and  the  service  will 
seek  warranties — statements 
that  offer  to  guarantee 
that  the  representations 
are  true.  Further,  the 
online  service  will  usually 
seek  indemnification  in 
case  any  legal  action 
covered  by  the  warranties 
is  brought  against  the 
online  service.  An 
indemnification  clause 
usually  states  promises 
that  the  database  publisher 
will  defend  any  such 
lawsuit,  pay  all  the  costs 
of  that  defense,  and  pay 
the  damages,  if  any  are 
awarded . 

In  return  for  giving 
warrant  .es  and 
indemnification,  the 
database  publisher  will 
often  ask  for  certain 
limitations  on  remedies  or 
damages  that  reflect  the 
nature  of  the  economic 
bargain.  That  is, 
distribution  of  the 
database  with  unlimited 
liability  would  mean  that 
the  price  to  the  user  might 
be  substantially  higher. 
Typically,  these 
limitations  attempt  to 
specify  a  remedy  for  errors 
in  the  database,  e.g.,  "The 
online  service  and  its 


users  agree  that  the  sole 
remedy  for  errors  or 
omissions  in  the  database 
will  be  correction  of  the 
error,  or  return  of  the 
money  paid  for  the  search. 
In  ro  event  shall  the 
liability  for  any  damages 
exceed  10,000ECU."  How 
could  all  this  be 
accomplished  without  a 
written  agreement?  How 
could  the  online  service 
agree  that  users  will  be 
bound  by  a  promise  made  in 
the  database  distribution 
agreement,  without  asking 
the  user  to  sign  a 
subscription  agreement? 

Royalties 

A  database  publisher 
usually  receives  a  royalty, 
//uich  is  some  portion  of 
t,he  price  paid  by  the  user. 
The  methods  for  calculating 
royalties  have  varied 
widely  over  time,  and 
depending  on  the  nature  of 
tne  information  used  and 
depending  on  changing 
computer  technology  (taster 
mainframe  computers  and 
ct caper  storage  media). 
f?ome  uervicss  that  carried 
primarily  numeric 
information — economic  and 
financial  data — had 
separate  charges  for  use  of 
the  computers  central 
processing  unit  (CPU) . 
Seemingly  simple  screening 
requests  could  place  heavy 
demands  on  the  CPU,  and 
others  might  require  only 
seconds  of  actual 
processing. 

In  this  complex  business 
environment,  terminology  is 
critical.  If  a  royalty  is 
to  be  35  ECU  per  hour,  what 
is  an  hour?  Is  it 


calculated  to  the  nearest 
one-hundredth  of  an  hour, 
or  the  nearest  hour?  One 
easily  see  that  the 
difference,  calculated  over 
thousands  of  hours,  could 
be  substantial.  Other 
definitions  that  could 
cause  disagreements  in 
calculation  of  royalty 
(depending  on  the  formula) 
might  include;  "search," 
"display,"  "off-line 
print,"  download", 

"database  record", 
"profile",  and  "batch 
search . " 

A  written  agreement  creates 
definitions  that  both 
parties  can  agree  on  in 
advance,  and,  by  doing  so, 
minimizes  the 
chance  of  disputes.  The 
problem  for  the  industry  is 
that  there  is  no  standard 
contract.  Publishers  and 
users  must  deal  with  a 
complex  set  of  written 
documents,  with  varying 
conditions  and 
restrictions.  Surely,  rhis 
represents  an  obstacle  to 
continued  growth  of  the 
industry.  Tl.  -  distribution 
of  databases  (like 
software) ,  works  of 
intellectual  property,  is 
cimply  more  complex  that 
distribution  of  a  book  or 
magazine.  The  laws  and 
court  de<-:isions  based  on 
those  laws  still  leave 
questions  unanswered. 

The  electronic  information 
industry  is  beginning  to 
seek  solutions  to  these 
problems.  Some  argue  that 
online  services  that  are 
designed  for  use  by 
millions  of  people  can  not 
bear  the  burden  of  millions 
of  signed  subscription 


agreements.  Are  they 
right?  Millions  of 
subscribers  to  popular 
magazines  sign  subscription 
cards  to  give  the  publisher 
written  authority  to  bill 
them.  In  the  absence  of 
written  agreements,  are  so- 
called  "shrink-wrap 
licenses"  binding?  These 
documents  are  simply 
unsigned  contracts, 
distributed  in,  or  on  the 
face  of,  software 
packaging.  Databases 
distributed  on  CD-ROM  are 
likely  to  use  similar 
licenses  as  they  are 
distributed  in  retail 
stores. 

Online  services  use  an 
electronic  version  of  the 
shrink-wrap  license.  On 
screen  messages  flash 
copyright  and  trademark 
notices,  along  with 
disclaimers  and  other 
restrictions  and 
conditions.  The  user  is 
directed  to  proceed  no 
further  unless  he  or  she 
agrees  to  abide  by  the 
unsigned  electronic 
agreement.  Is  a  contract 
created,  or  is  this  wishful 
thinking  on  the  part  of  the 
database  publishers  and 
online  services?  These  are 
some  of  the  questions  that 
time  and,  unfortunately, 
lawsuits  will  resolve. 
Perhaps  this  situation  is 
not  be  so  different  from 
the  coming  of  the  radio, 
the  cinema,  television,  and 
the  video  cassette 
recorder.  Copyright  law 
states  general  flexible 
principles,  and  courts 
apply  the  principles  to 
specific  situations,  thus 
providing  guidance  for 
others.  Is  this  not  how 


the  system  is  designed  to 
work  in  most  countries? 

Only  time  will  tell. 

Right  to  contract 

Most  countries  recognize 
the  right  of  parties  to 
create  a  contract  that  sets 
out  specific  conditions  and 
limitations  to  the  use  of 
information.  Where  these 
copuracts  are  overly 
restrictive,  however,  the 
contracts  may  violate 
public  policy.  The 
doctrine  of  "copyright 
misuse"  is  one  example  of 
the  rationale  courts  might 
use  to  set  aside 
unreasonably  restrictive 
agreements . 

Copyright  misuse  is  related 
to  the  more  well 
established  doctrine  of 
patent  misuse,  which  is 
used  as  a  defense  in  a 
patent  infringement  action. 
Essentially,  the  accused 
infringer  says  that  the 
owner  of  the  patent 
attempted  to  extend  the 
patent  beyond  the  scope  of 
the  patent  grant  with 
anticompetitive  effect. 
Similarly,  when  the 
exercise  of  copyright 
rights  results  in 
anticompetitive  behavior, 
courts  will  look  closely  to 
see  if  unreasonably  extends 
the  scope  of  the  copyright, 
or  uses  ties  access  to  the 
copyrighted  work  to  the 
purchase  of  some  other 
product  or  service.  For 
example,  if  a  software 
company  sold  a  popular 
spreadsheet  program  for 
personal  computers  and 
insisted  that  any  buyer 
agree  to  refrain  from 
developing  a  spreadsheet 
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program,  a  court  might  find 
that  to  be  copyright 
misuse. 

Codes  of  Conduct 

Some  organizations  have 
attempted  to  develop  codes 
of  conduct  that  encourage 
sharing  of  certain  usage 
information,  while 
protecting  the  rights  of 
users.  This  topic  raises 
privacy  issues,  which  are 
to  be  discussed  by  another 
speaker  in  the  lecture 
series.  Here,  I  would  only 
point  out  that  policy 
makers  and  industry 
participants  must  exercise 
caution.  Some  industry 
participants  cast 
deliberately  cast  the 
debate  in  the  privacy 
framework  to  protect  their 
own  proprietary  interests. 

If  you  were  an  online 
service  or 

telecommunications  gateway 
at  the  level  of 
distribution  closest  to  the 
customer,  you  might  find 
user  identity  information 
to  be  an  extremely  valuable 
asset.  The  knowledge  of 
aggregated  usage  patterns 
and  preferences  is  itself  a 
valuable  commodity  in  the 
television  and  radio 
broadcast  industries. 

A  key  distinction  in  the 
privacy  debate  is  the 
desire  of  the  user  of 
information  regarding 
privacy.  On  the  one  hand, 
one  can  act  for  all  users 
by  saying  no  information 
may  be  gathered  or 
transferred.  On  the  other 
hand,  one  can  allow  users 
■CO  act  for  themselves  by 
requiring  electronic 


information  services  to 
allow  users  to  "opt  out," 
to  specify  at  the  time  they 
subscribe  that  their  name, 
address,  and  usage 
information  be  kept 
confidential.  For  example, 
this  privacy  option  would 
prevent  an  information 
service  from  selling  the 
user's  name  as  a  part  of  a 
mailing  list  of  electronic 
information  users.  Heated 
debate  is  raging  in  Europe 
and  North  America,  and  the 
outcome  is  unclear. 

IV.  INTELLECTUAL  PROPERTY 
ISSUES 

The  Creen  Paper 

Certainly,  publishers  are 
driven  to  protect  their 
intellectual  property, 
whether  in  print  or 
electronic  form.  The  the 
uncertainties  of  national 
copyright  laws,  ease  of 
piracy,  and  international 
electronic  distribution  all 
threaten  the  growth  and 
stability  of  the  electronic 
information  industry. 

In  1988,  the  Commission  of 
the  European  Communities 
published  the  "Green  Paper 
on  Copyright  and  the 
Challenge  of  Technology  - 
Copyright  Issues  Requiring 
Immediate  Action."  Chapter 
6:  Data  Bases  examines  some 
of  the  critical  copyright 
issues  that  affect 
electronic  distribution  of 
information. 

Let  me  begin  by  saying  that 
the  terra  "data  base"  can  be 
misleading;  so  much  so  that 
the  Commission's 
questionnaire,  sent  to 
delegations  invited  to  a 
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Hearing  on  Databases  in 
1990,  began  by  asking, 

"What  do  you  understand  by 
the  term  'data  base'?" 
Perhaps  the  Chapter  should 
have  been  entitled 
"Electronic  Information"  to 
make  it  clear  that  the 
issue  is  information  that 
is  like  any  other 
information,  but  for  its 
electronic  form  and  the 
medium  used  for  delivery. 

Many  cojnmentators  assume 
that  all  data  bases  are 
"compilations"  for 
copyright  purposes. 
Compilations  generally 
select,  coordinate  or 
arrange  preexisting  works, 
facts,  or  data. 

Compilations  exist  in 
written  form  and  in 
electronic  form.  Not  all 
databases  are  compilations. 
The  example  we  used  during 
a  spirited  discussion  at 
the  Hearing  is  as  follows: 
If  Thomas  Mann  had 
published  "Death  in  Venice" 
first,  once,  and  only  in 
electronic  form,  and  if 
readers  signed  on  to  an 
electronic  information 
service  and  chose  "Death  in 
Venice"  from  a  menu  of 
"data  bases",  Mann's  work 
would  have  been  an  original 
work  of  authorship,  more 
specifically,  a  "literary 
work"  under  national 
copyright  laws,  and  under 
the  Berne  Convention. 

Mann's  novel  is  one  type  of 
literary  work,  compilations 
are  another  type  of 
literary  work. 

Why  is  this  distinction 
important?  After  all, 
novels  and  compilations  are 
entitled  to  copyright 
protection.  The 


distinction  is  important 
because  compilations 
receive  copyright 
protection  for  their 
compilation  aspects;  the 
selection,  coordination  or 
arrangement  of  information- 
-not  for  the  information 
itself.  To  the  extent  an 
infringer  is  prohibited 
from  taking  the  underlying 
information,  it  can  only  be 
an  indirect  consequence  of 
protecting  the  compilation 
aspects,  not  protection  for 
that  underlying 
information. 

Consider  this  example.  If 
you  studied  millions  of 
pages  of  historical 
documents  to  compile 
information  about  left- 
handed  generals,  many 
courts  will  prevent  an 
infringer  from  copying  the 
compiled  information  from 
your  work.  They  do  so  on 
the  rationale  that  it  is 
impossible  to  take 
substantial  portions  of 
your  work  without  taking 
the  compilation  aspects. 
They  do  not  protect  the 
underlying  information; 
that  is,  the  infringer  is 
free  to  develop  this 
information  from  his  own 
compilation  efforts.  Not 
all  courts  or  commentators 
agree  with  this  rationale. 

A  recent  United  States 
Supreme  Court  decision. 
Feist  V.  Rural  Telephone 
Co.,  seemingly  prohibits 
any  protection  of  the 
underlying  information;  but 
the  decision  leaves  several 
issues  unresolved,  and  its 
test  may  prove  difficult  to 
apply. 

As  Chairman  of  the 
Proprietary  Rights 
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Committee  of  the 
Information  Industry 
Association,  a  U.S.  trade 
association,  I  participated 
in  the  Commission  Hearing 
in  April  of  1990.  Steve 
Metalitz,  another  speaker 
on  this  Lecture  Series 
Programme,  also  testified. 
Our  written  testimony 
argued  that  under  the  Berne 
Convention,  the  UCC  and 
traditional  principles  of 
copyright  law,  it  is  clear 
that  databases,  separate 
and  apart  from  their 
components  are  protectible 
by  copyright. 

Berne  art.  2(5)  provides; 

"Collections  of  literary  or 
artistic  works  such  as 
encyclopedias  and 
anthologies  which,  by 
reason  of  the  selection  and 
arrangement  of  their 
contents,  constitute 
intellectial  creations, 
shall  be  protected  as  such, 
without  prejudice  to  the 
copyright  in  each  of  the 
works  forming  part  of  such 
collections. " 

This  means  that  for  a 
compilation  of  literary  and 
artistic  works  is 
protected,  separate  and 
apart  from  any  protection 
for  the  components, 
provided  the  compilation 
qualifies  as  an 
"intellectual  creation." 
Increasingly  original  works 
are  first  published  in 
electronic  form.  As  this 
becomes  common,  the  meaning 
of  the  language  above  will 
become  more  clear: 

1)  An  original  work 
may  be  published  in  print 
form  or  electronic  form, 


and  of  course  the  medium  is 
irrelevant  to  the 
protection  afforded  by 
copyright  law. 

2)  A  subsequently 
published  compilation  may 
incorporate  the  original 
work,  and  it,  too,  may  be 
published  in  print  or 
electronic  form.  If  the 
compilation,  "by  reason  of 
its  selection  and 
ariangement"  qualifies,  the 
compilation,  as  well  as  the 
original  work  will  be 
entitled  to  protection. 

3)  Finally,  a 
compilation,  published  in 
print  or  electronic  form, 
may  be  made  up  of 
preexisting  works  in  the 
public  domain,  or  it  may 
compile  facts,  data  or 
other  information  that  are 
not  eligible  for  copyright 
protection. 

This  compilation  may  still 
be  eligible  for  copyright 
protection  of  its 
compilation  aspects — 
selection,  coordination,  or 
arrangement.  The  benefits 
of  this  protection  may 
vary.  That  is,  copyright 
law  will  prohibit  an 
infringer  from  copying  the 
compilation  and 
republishing  it  as  a 
compilation.  Whether 
copyright  law  will  prevent 
an  alleged  infringer  from 
taking  substantial 
portions,  or  even  all,  of 
the  underlying  unprotected 
material,  depends  on  the 
case.  If  a  court 
determines  that,  the 
copying  was  so  substantial 
that  it  amounted  to  taking 
the  compilation,  some 
indirect  protection  may  be 
accorded  to  the  underlying 
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information  as  published  in 
the  compilation.  No • 
protection  will  be  accorded 
to  the  information  itself. 

The  participants  at  the 
Commission  Hearing  in  1990 
were  unanimous  in  their 
opinion  that  copyright 
principles  should  apply  to 
databases.  An  informal 
document,  "Hearing  on  April 
26,  27  1990  on  Copyright 
and  Databases  Conclusions" 
was  distributed  after  the 
Hearing.  Among  other 
conclusions,  were  the 
following  (numbered 
paragraphs  selected  from 
Conclusions  document) : 

3.  All  speakers  indicated 
that  databases  are  in  their 
view  protected  by 
copyright.  This  view  was 
shared  by  the 
representative  of  WIPO. 

4.  Copyright  should  apply 
to  databases  without 
prejudice  to  the 
application  of  other  forms 
of  legal  protection  such  as 
patents,  unfair 
competition,  per-',  law, 
contract,  etc. 

5.  As  to  the 
applicability  of  an 
alternative  form  of 
protection  instead  of 
copyright  (neighboring 
right  or  sui  generis  right) 
a  large  majority  of 
participants  rejected  this 
approach. 

6.  As  to  the 
categorization  of 
databases,  speakers  did  not 
indicate  a  desire  to  limit 
this  to  "compilations" 
given  that  some  databases 


are  "literary  works"  in 
their  own  right. 

1/1 .  As  regards  the 
restricted  acts,  there  was 
general  agreement  that 
classic  copyright 
principles  as  laid  down  in 
the  Berne  Convention  should 
apply.  These  restricted 
acts  should  cover: 
displaying,  in-putting, 
loading,  transmission, 
storage,  down-loading. 

16.  On  the  question  of  a 
distinction  between 
databases  on  CD-ROM  and  on¬ 
line  databases,  speakers 
advocated  making  no 
distinction.  It  was  felt 
that  the  physical  medium  on 
which  the  database  was 
stored  was  irrelevant  to 
this  issue. 

Significant  beneficial 
conclusions  include  the 
right  to  contract,  clear 
protection  for  worthy 
compilations.  If  these  and 
other  conclusions  can  be 
incorporated  into  a 
Directive  from  the 
Commission,  Europe  may  be 
ahead  of  other  regions  of 
the  world  in  terms  of 
providing  a  sound  business 
environment  that  encourages 
investment  in  the  creation 
of  electronic  information 
services.  It  is  this 
investment,  and  the 
proliferation  of  valuable 
.services  that  are  the  goal 
of  the  public  policies  that 
provide  the  foundation  for 
copyright  laws. 

Originality 

The  remaining  difficult 
issue  will  be 

"originality."  All  of  the 
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principles  discussed  c.bove, 
and  the  application  of 
those  principles  will  be 
hollow  public  policy 
victory  if  the 
international  community 
creates  a  threshold  of 
originality  that  is  so  high 
that  many  works  are  left 
out. 

In  discussing  originality, 
commentators  often  compare 
patent  law  and  copy  right 
law.  Patent  law  requires 
novelty — true  originality. 
Copyright  law,  on  the  other 
hand,  requires  only  that 
degree  of  creative 
originality  to  constitute 
authorship,  specifically 
the  creation  of  an  original 
work  of  authorship.  This 
level  of  originality, 
however,  is  usually  quite 
low  because  the  protection 
of  copyright  law  is 
limited.  Patent  law 
protects  the  idea  and  all 
of  its  applications. 
Copyright  law  protects  only 
the  "expression  of  the 
idea."  Other  authors  are 
free  to  copy  the  idea,  as 
long  as  the  expression  of 
the  idea  is  independently 
created — not  copied. 

Hence,  in  theory,  if  it 
could  be  proven  that  a 
second  author  had 
absolutely  no  access  to  the 
preexisting  works,  the 
works  could  be  very 
similar.  Logically,  then, 
most  countries  set  the 
threshold  at  the  level 
needed  to  demonstrate  " 
independent  creation," 
although  the  concepts  are 
expressed  in  many  ways.  A 
few  countries,  nowever, 
maintain  a  relatively  high 
threshold  for 
"originality" . 


Consider  the  following 
international  deliberation. 
In  December  of  1980,  the 
Committee  of  Governmental 
Experts  on  Copyright 
Problems  Arising  From  the 
Use  of  Computers  for  Access 
to  or  the  Creation  of  Works 
met  in  Geneva.  The 
Committee  was  jointly 
convened  by  Unesco  and  the 
World  Intellectual  Property 
Organization  (WIPO) .  In 
early  1981,  they  issued  a 
report  that  stated,  at  page 
4, 

III.  COPYRIGHT  PROBLEMS 
ARISING  FROM  THE  USE  OF 
COMPUTERS  FOR  THE  STORAGE 
AND  RETRIEVAL  OF  PROTECTED 
WORKS. 

...As  far  as  the  subject 
matter  of  protection  is 
concerned  the  Committee  was 
unanimous  in  its  approval 
of  the  conclusions  reached 
by  the  Working  Group  that 
the  storage  in  a  computer 
of  the  usual  particulars  of 
the  work  (the  name  of 
author,  title,  publisher, 
year  of  publication,  etc.- 
the  index  method)  as  such 
does  not  give  rise  to 
copyright. . . 

...Addressing  the  question 
of  abstracts  the  Committee 
felt  that  determining  the 
precise  criteria  for  their 
protection  presented 
considerable  difficulty. 

The  Committee  was,  however, 
of  the  opinion  that 
originality  and  creativity 
constitute  the  basic 
elements  justifying 
copyright  protection  of 
abstracts. . . 
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(c)  an  abstract  which 
is  limited  to  a  mere 
enumeration  of  ideas  and 
facts  expressed  in  the 
original  work  does  not  seem 
to  form  a  proper  subject 
matter  for  copyright 
protection. . . 

This,  and  other  language  in 
the  report,  seemed  to  limit 
the  protectibility  of 
indexing  and  so-called 
"indicative"  abstracts 
defined  in  ISO  214-1976 
(E) ,  Documentation — 
Abstracts  for  publication 
and  documentation. 

That  meant  that  one  who 
took  pains  to  create  an 
indicative  abstract,  as 
opposed  to  an  "informative" 
abstract,  in  part  to 
minimize  the  danger  of 
infringing  on  the  original 
work  might  end  up  with  an 
abstract  that  was  deemed  to 
lack  the  requisite 
creativity  to  entitle  it  to 
protection;  a  classic 
"Catch  22." 

Experienced  commentators 
pointed  out  the  problem  to 
the  drafters,  and  ever 
time,  a  somewhat  looser 
definition,  still  resting 
on  "originality  and 
creativity"  emerged. 

The  debate  about 
originality  will  be 
particularly  important  to 
database  publishers  who 
compile  news,  financial, 
statistical,  or  scientific 
and  technical  databases.  A 
threshold  of  originality 
that  is  too  high  may 
discourage  investment  in 
such  valuable  resources,  in 
the  end,  harming  users  of 
these  resources. 


WIPO  Model  Law 
Deliberations  and  the  6AAT 

The  Third  Session  of  the 
Committee  of  Experts  on 
Model  Provisions  for 
Legislation  in  the  Field  of 
Copyright 

was  held  in  Geneva  on  July 
2  through  13,  1990,  under 
the  auspices  of  the  World 
Intellectual  Property 
Organization  (WIPO) . 

The  current  Draft  of  the 
Model  Law,  in  Chapter  II, 
Section  4,  "Subject  Hatter 
of  Protection:  Derivative 
Works  and  Collections" 
states: 

(1)  The  following  shall 
also  be  protected  as  works: 

...(ii)  collections 
of  works,  of  expressions  of 
folklore  or  of  mere  facts 
or  data,  such  as 
encyclopedias,  anthologies 
and  data  bases  formed  by 
the  collection  and 
assembling  of  contents  that 
are  selected,  coordinated 
or  arranged  in  such  a  way 
that  the  resulting  work  is 
original. 

The  General  Agreement  on 
Tariffs  and  Trade  (GATT)  is 
attempting  to  bring  the 
current  "round"  of 
negotiations  to  a  close. 
Electronic  information 
services  are  caught  up  in  a 
tense  debate  on  farm 
subsidies. 

The  GATT  Trade  Related 
Aspects  of  Intellectual 
Property  Rights  (TRIPS) 
Agreement  was  to  be 
completed  by  December  1990. 
The  EC  and  WIPO 
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deliberations  are 
intellectually  linked  to 
GATT  TRIPS.  In  these 
international  forums, 
substantial  differences 
between  developed  and  less 
developed  countries  have 
emerged.  Overall,  however, 
the  environment  is 
encouraging.  The  Model  Law 
will  be  published  late  in 
1991,  and  meanwhile  a 
Protocol  to  the  Berne 
convention  is  likely  to 
reflect  the  same  protection 
accorded  in  the  Model  Law. 
It  seems  unlikely  that  the 
GATT  will  be  too  far  out  of 
step. 

It  appears  that  databases, 
including  compilation 
databases,  will  be  eligible 
for  copyright  protection 
throughout  the  world. 

V.  DATABASE  DISTRIBUTION 
POLICIES  IN  THE  FUTURE 

Despite  the  developments  in 
the  Europe  and  the 
international  community, 
the  basic  situation  is 
unchanged.  There  is 
sufficient  risk  and 
uncertainty  that  database 
distribution  agreements  and 
written  subscriber 
agreements  are  still  being 
used. 

Copyright  law,  as  it  is 
applied  to  electronic 
information,  is  still  under 
development.  The  European 
Commission  appears  to  be 
headed  in  the  right 
direction.  If  they  are 
able  to  articulate  a 
doctrine  that  provides  the 
appropriate  "thin" 
protection  to  compilations, 
but  allows  incidental 
indirect  protection  of 


facts  when  that  protection 
is  necessary  to  protect  the 
compilation  aspects,  e.g., 
in  the  event  of  piracy; 
then  the  European 
electronic  information 
services  industry  may  have 
a  distinct  advantage  over 
the  rest  of  the  world. 
Worldwide,  intellectual 
property  law  and  the  courts 
are  slow  to  understand 
electronic  publishing  and 
compilations,  as  the  Feist 
decision  demonstrates.  We 
are  once  again  playing 
"catch-up"  to  technology. 

Even  if  clear  copyright 
principles  emerge,  product 
liability  issues  must  be 
dealt  with.  The  validation 
of  shrink-wrap  licenses  or 
reasonable  on-screen 
disclaimers  would  help. 

For  now ,  however , 
electronic  information 
service  providers  to  seek 
written  agreements  that 
specify  restrictions  on  use 
and  limit  liability. 

These  agreements  may  be 
simplified  when  used  by 
consumer  oriented  services- 
-much  like  a  magazine 
subscriber's  subscription 
card — but  the  existence  of 
a  written  agreement  remains 
the  best  protection. 

The  same  will  be  true  of 
CD-ROM  products,  electronic 
information  products  that 
integrate  software  and 
data.  Distribution  by 
retail  stores  will  make  it 
difficult  to  get  signed 
agreements  because  the 
transaction  requires  no 
"order  form"  like  our 
magazine  subscription 
analogy.  It  is  likely  that 
publishers  will  rely  on 
shrin.-'.  wrap  licenses  in 


this  environment,  and  leave 
it  to  the  courts  to  decide 
on  their  enforceability. 

Database  publishers  are  at 
least  as  exposed  to  piracy 
as  software  developers,  and 
their  risk  is  probably 
greater.  One  does  not  see 
software  equipped  with  a 
command  to  down-load  the 
source  code.  The  source 
code  is  hidden,  and  may  be 
encrypted  to  prevent 
copying  or  reverse 
engineering.  Database 
products,  on  the  other 
hand,  provide  down-loading 
capability  as  a  basic 
purpose  of  providing 
information  for  users. 

As  a  practical  matter, 
however,  both  software 
publishers  and  database 
publishers  have  found  that 
copyright  prc  .action  alone 
is  impractical.  Software 
publishers  have  formed 
alliances  to  pursue 
copyright  pirates  around 
the  globe.  Database 
publishers  who  use  CD-ROM 
may  have  to  do  the  same,  if 
they  have  clear  protection 
under  copyright  law. 
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EXHIBIT  5 


BREAKDOWN  IN  VERTICAL  CHAIN 
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BREAKDOWN  IN  VERTICAL  CHAIN: 
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ABSTRACT 

There  is  an  increasing  need  for  public  sector 
information  expressed  by  individuals,  organizations, 
other  public  sector  institutions  and  within  the 
framework  of  international  cooperation.  With  the  move 
towards  electronic  filing,  public  sector  information 
resources  are  being  re-discovered  by  the  private 
sector  intending  to  service  these  needs.  Against  the 
background  of  budgetary  restraints  the  public  sector 
develops  its  own  market  interests  in  its  information 
resources.  These  diverging  interests  call  for 
comprehensive  information  policies.  In  trying  to 
develop  such  policies  the  public  sector  sees  itself 
faced  with  a  regulatory  environment  comprising 
copyright,  secrecy  regulations,  privacy  and  access  to 
government  information  regulations,  as  well  as 
competition  law.  The  paper  analyses  the  interests 
behind  these  regulations,  their  impact  on  the 
availability  of  public  sector  information  and  the 
problems  they  create  with  the  change  in  public  sector 
information  handling  from  the  traditional  paper  to  the 
electronic  filing  environment.  The  author  pleads  for  a 
balanced  approach  which  takes  into  account  the 
specific  functions  of  public  sector  information. 


(...)  the  market  will  no  doubt  take  care  of  itself  and 
the  marketing  of  information  services  will  simply  be  a 
matter  of  emulation  between  competitors  eager  to 
work  for  a  better  satisfaction  of  their  users’ 

M.A.Yanez  [1]atanAGARD  Conference  1981. 


1 .  THE  NEED  FOR  PUBLIC  SECTOR 
INFORMATION 

Today,  after  our  experiences  with  de-regulation  or 
rather  re-regulation  it  is  more  difficult  to  share  this 
reliance.  But  this  prediction,  from  an  excellent  paper 
which  already  in  1981  had  described  most  of  the 
probfems  which  are  still  with  us  today,  had  been  made 
under  reservations.  One  of  the  reservations  had  been 
the  pursuit  of  a  coherent  information  policy.  This 
importance  has  not  changed.  The  political  debate  on 
the  status  of  telecommunications  is  slowly  calming 
down  and  getting  back  to  technical  problems. 

Attention  shifts  again  from  carriers  to  contents.  There 
is  an  increasing  need  for  information  contents.  One 
source  of  such  contents  receives  particufar  attention; 
information  created,  coliected,  stored,  processed  and 
distributed  by  government  agencies  and  institutions; 
public  sector  information. 
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1.1.  THE  LEVELS  OF  INTEREST  IN 
PUBLIC  SECTOR  INFORMATION 

There  is  an  increasing  interest  in  public  sector 
information  on  the  individual,  institutional,  national 
and  global  level  [2,3|. 

1.1.1.  INDIVIDUAL  LEVEL 

Since  administration  implies  less  and  less  face  to 
face  communication,  the  informational  'image*  which 
the  administration  uses  for  its  decision  making 
processes  become  more  and  more  important.  This 
importance  increases  the  Importance  the  individual 
places  on  his  or  her  'informational  representation'. 
Beyond  this  interest  in  information  about  oneself, 
there  is  interest,  in  the  context  of  participative  and 
egalitarian  democracy,  in  governmental  and 
administrative  procedures,  decision  making 
processes  and  programs,  and  the  interest  in  how 
other  people  have  been  treated. 

1.1.2.  INSTITUTIONAL  LEVEL 

There  is  not  only  individual  but  also  institutional 
dependency  on  public  sectoi  information.  As 
organizations  'discover'  the  need  lor  strategic 
information  handling,  as  'information  management'  or 
'information  resource  management'  extend  as 
concepts,  organizations  become  more  conscious  of 
their  own  information  inputs  to  the  public  sector  and  of 
what  they  receive  in  return. 

In  addition,  such  organizations,  such  enterprises, 
which,  having  observed  rising  information  needs, 
have  made  information  a  business  realize  the 
potentials  of  public  sector  information.  Such 
information  tends  to  be  comprehensive,  with  regard  to 
the  specific  areas  covered.  It  is  associated  with 
objectivity  (at  least  as  far  as  statistical  data  is 
concerned)  and  quality  [4, 5]. 


1.1.3.  NATIONAL  LEVEL 

On  the  national  level  governments  and 
administrative  agencies  develop  their  own  needs  for 
other  public  sector  participants’  information. 
Furthermore  they  start  to  realize  the  economic 
potential  of  their  own  information  resources.  Tied  by 
budget  restraints  they  are  torn  between  their  public 
interest  mandats  lor  information  distribution  and  the 
need  to  economize  or  even  to  generate  extra  revenue 
from  these  information  resources. 

1.1.4.  INTERNATIONAL  LEVEL 

The  problems  of  global  information  distribution  had 
been  on  the  agenda  for  quite  some  time.  Even  if  the 
'New  World  Information  Order  “  is  no  longer  a  main 
theme  for  international  organizations,  issues  like 
'Transborder  Data  Flow*,  international  trade  in 
information  services,  access  to  international 
information  markets,  export  controls  with  regard  to 
information  and  know-how  still  are  in  the  focus  of  the 
international  community.  This  interest  is  not  only 
directed  at  private  sector  information.  The  GATT,  the 
OECD,  the  EEC,  the  American  Free  Trade  Zone,  the 
World  Bank  are  only  a  few  of  the  international 
organizations  or  collective  agreements  which  have 
generated  a  constant  demand  for  public  sector 
information  as  well. 

1.2.  NEED  FOR  COMPREHENSIVE 
INFORMATION  POLICIES 

How  can  these  various  and  sometimes  conflicting 
demands  be  satisfied?  What  role  does  the  public 
sector  itself  have  in  these  distribution  processes? 
Should  information  not  be  distributed  like  goods,  i.e. 
via  the  market?  What  role  is  there  for  the  information 
industry?  Against  this  background  governments  not 
only  have  to  develop  their  day  to  day  information 
management  activities  with  regard  to  their  own 
information  resources.  They  have  to  develop 
comprehensive  national  information  distribution 
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policies.  These  policies  have  to  be  comprehensive  to 
provide  a  stable  framework  for  long  term  and  medium 
term  economic  strategies.  But  comprehensiveness 
(and  adherence)  have  to  observe  the  rules  of  the 
legitimacy  of  policy  making;  Only  if  ail  major  interest 
groups  can  be  assured  that  their  input  for  the  decision 
making  process  has  at  least  been  reali2ed  will  they 
accept  compromise.  Comprehensiveness,  however, 
not  only  implies  taking  into  account  different  interests 
but  also  to  adjust  different  requirements  from  different 
social  subsystems,  such  as  the  legal,  the  social,  the 
cultural  and  the  economic  subsystems. 

1.3.  FOCUS 

Although,  as  stated,  public  sector  information 
itself  is  only  part  of  the  information  environment,  this 
type  of  information  and  the  way  it  is  handled 
nevertheless  sets  the  tone  fcr  the  information 
environment  of  a  country  or  region,  similar  to  the  way 
public  sector  spending  is  affecting  national  and 
international  monetary  markets.  To  stay  within  the 
analogy,  unlike  private  participants  in  such  markets 
the  public  sector  not  only  can  act  by  investing  or  not 
investing.  It  can  regulate  (provided  the  legislature 
takes  up  its  lead).  Both  observations  justify  to 
concentrate  our  following  remarks  on  regulatory 
policies  relating  to  public  sector  information. 

2.  PUBLIC  SECTOR  INFORMATION 
AND  ITS  REGULATORY 
ENVIRONMENT 

It  seems  to  us  to  be  a  popular  misconception  to 
see  the  private  sector  entangled  by  regulations 
whereas  the  public  sector  could  set  its  own  objectives 
and  follow  them  freely.  The  fact  that  public  sector 
information  providers  operate  from  'the  sphere  of 
government"  does  not  necessarily  make  them  their 
own  rule  makers.  In  the  concept  of  the  'law  state"  the 
pub'ic  sector  actors  need  a  regulatory  basis 
legitimized  by  the  parliamentary  process.  Within  this 
process  rules  even  if  comprehensively  and  logically 


charted  go  through  the  political  filters  which  are  most 
likely  controlled  by  the  logic  of  compromise.  In 
addition,  wherever  the  public  sector  operates  there  is 
already  regulation;  Before  there  is  policy  to  become 
law  there  is  already  law  which  had  been  policy. 

2.1.  THE  REGULATORY 
DEPENDENCIES  OF  PUBLIC 
SECTOR  INFORMATION 

Public  sector  information  is  entangled  by  a  web  of 
regulations  like  copyright,  competition  law,  secrecy 
regulations,  access  legislation  and  more  recently  and 
very  pointedly  data  protection  or  privacy  legislation. 
All  these  regulations,  and  those  seem  to  be  only  the 
most  important  areas  with  regard  to  public  sector 
information  handling,  represent  different  sets  of 
interests  and  objectives.  They  all  have  to  be  taken 
into  account  when  developi.ng  a  comprehensive 
information  policy  that  seeks  to  adjust  information 
needs  from  individuals,  institutions,  other  countries 
and  international  organizations  (6J. 

2.1.1.  COPYRIGHT 

During  its  history  copyright  has  turned  from  a  royal 
privilege  to  an  economic  incentive  for  individual  and 
collective  creativity  in  otherwise  volatiie  markets.  But 
we  are  not  concerned  with  copyright  as  such  but  with 
copyright  as  it  relates  to  public  sector  information.  In 
some  countries  with  a  more  recent  revolutionary  past, 
as  e.g.  in  the  US,  there  is  nothing  left  of  the  privilege 
character;  copyright  for  the  public  sector  is  abolished. 
Other  countries  with  a  "glorious"  revolution,  like  the 
UK,  have  maintained  their  notion  of  "Crown  Copyright". 
Again  other  countries  have  limited  the  scope  of 
copyright  for  public  sector  information  by  excluding 
official  documents  and  regulatory  texts  [7].  It  is 
obvious  that  the  degree  of  accessibility  of  public 
sector  information  is  dependent  on  the  degree  of 
intellectual  ownership  which  can  be  claimed  on  this 
material. 
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The  impact  of  copyright  has  become  even  more 
complicated  with  the  technological  development  in 
public  administrations:  As  administrations  migrate 
from  traditional  paper  flies  to  electronic  filing  they 
have  to  solve  the  question  to  what  extent  copyright 
protection,  if  at  all  accorded  to  the  public  sector,  can 
be  maintained  for  data  bases.  Does  it  cover  their 
contents,  does  h  cover  the  retrieval  procedures,  does 
it  cover  the  way  information  is  arranged  in  these  data 
banks? 

2.1.2.  SECRECY  OBLIGATIONS 

The  public  sector  acts  as  a  trustee  for  private 
sector  and  individual  information.  To  maintain  the  flow 
of  these  inputs  this  trust  must  be  justified.  But 
secrecy  is  not  only  a  matter  of  trust,  it  is  an 
instrument  of  overcoming  deficits  in  resources  by  the 
freedom  to  time  one's  actions.  Secrecy  is  an  element 
of  administrative  strategy  to  maintain  control  wHh 
limited  resources  [8].  Both  considerations  have 
become  part  of  the  various  obligations  that  are 
directed  at  those  who  handle  public  sector 
information,  regulations  ranging  from  civil  service 
codes  to  penal  law. 

With  technological  change  secrecy  considerations 
and  particularly  their  internal  organization  gather  new 
momentum.  The  "electronic  environment"  demands  a 
different  approach  to  the  internal  control  of  secrecy. 

2.1.3.  PRIVACY/DATA  PROTECTION 

A  direct  result  of  technological  change  has  been 
Ihe  reassessment  of  privacy.  This  reappraisal  had 
effects  on  the  general  level  and  the  sectorial  levels  of 
the  handling  of  personal  information. 


2.I.3.I.  GENERAI.LEVEL 

The  concept  of  privacy  had  slowly  been  shaped, 
since  the  turn  of  the  century,  with  the  development  of 
mass  media  first  of  all,  as  a  concept  of  a  ‘private 
sphere*  which  was  to  bo  protected  from  harm  arising 
from  unwarranted  intrusion.  In  view  of  the  extended 
use  of  electronic  information  handling  in  public 
administrations  this  concept  was  used  against 
(electronic)  handling  of  information  on  individuals  by 
public  sector  institutions.  Particularly  in  Western 
Europe  the  emphasis  shifted  from  “harm"  and  “sphere" 
towards  a  right  of  "informational  self-determination" 
(albeit  balanced  by  societal  needs)  which  today 
seems  to  be  safely  rooted  as  a  civil  and  human  right  in 
Western  European  constitutional  understanding  (9). 

From  this  basic  right  leads  to  a  number  of  basic 
assumptions  which  may  be  generalized  as  follows; 
The  (electronic)  handling  of  personal  information  by 
public  authorities  has  to  be  legitimized  by  a  law  (i.e.  by 
parliamentary  consent)  unless  it  can  be  based  on 
individual  informed  consent.  The  handling  of  personal 
information  has  to  be  transparent,  unless  there  are 
overriding  public  interests.  Transparency  implies  a 
right  of  access  for  the  individual  concerned  and 
certain  publication  duties  for  the  data  holders  either 
directly  or  via  public  registers.  To  stay  within  the  limits 
of  individual  or  collective  consent,  personal  data 
should  be  processed  and  communicated  only  if 
consistent  with  the  purpose  for  which  it  has  been 
collected.  Data  collected  should  be  relevant  to  the 
purpose  for  which  it  has  been  collected.  All  necessary 
efforts  should  be  taken  to  maintain  the  quality  of  the 
data  (timeliness,  accuracy,  completeness)  and  its 
security. 

These  basic  assumptions  are  reflected,  with  some 
modifications,  in  the  various  data  protection  (privacy) 
acts.  These  modifications  affect  the  extent  to  which 
traditional  forms  of  information  handling  are  covered, 
whether  the  legislation  extends  to  the  private  sector, 
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whether  data  relating  to  legal  persons  is  included,  and 
whether  there  are  independent  supervisory  authorities 
and  to  which  extent  they  allow  for  sell-regulation. 
These  principles  have  been  embodied  into 
international  legal  instruments  like  the  Convention  for 
the  Protection  of  Individuals  with  regard  to  Automatic 
Processing  of  Personal  Data  adopted  by  the 
Committee  of  Ministers  of  the  Council  of  Europe  on  17 
September  1980  and  the  OECD  Guidelines  Governing 
the  Protection  of  Privacy  and  Transborder  Flows  of 
Personal  Data  of  1980 .  They  form  the  core  of  the 
coming  EEC  Directive,  and  there  is  a  UN  declaration 
being  prepared  on  this  subject. 

2. 1.3.2.  SECTORIAL  RULES 

By  now  these  general  regulations  are  followed  by 
sector  specific  approaches  covering  areas  like 
medical,  statistical,  banking  and  research  data 
relating  to  individuals.  These  sectorial  regulations 
react  to  the  specific  fair  information  practices  which 
have  developed  in  these  areas. 

2.1.4.  ACCESS  TO  GOVERNMENT 
INFORMATION 

As  in  data  protection  one  can  differentiate 
between  more  general  developments  and  sectorial 
developments. 

2.1. 4.1.  GENERAL  DEVELOPMENTS 

Access  to  government  information  regulations 
have  a  longer  tradition  than  data  protection  laws. 
Access  legislation  answers  concerns  with  large 
bureaucracies  and  intransparent  policy  making 
procedures.  The  okfest  such  regulation  dates  back  to 
the  18th  century  (Sweden).  After  1945  this  regulatory 
approach  was  taken  up  in  other  Scandinavian 
countries,  in  the  US  (since  1966),  and  in  some 
Commonwealth  and  EEC  countries.  Purpose  and 
scope  of  access  laws,  or  freedom  of  information  laws. 


as  they  are  sometimes  called,  have  best  been 
summed  up  in  the  Council  of  Europe  Committee  of 
Ministers'  Recommendation  No.  R  (81)19  to  Member 
States  on  the  Access  to  Information  held  by  Public 
Authorities; 

"(1)  Everyone  within  the  jurisdiction  of  a  member 
state  shall  have  the  right  to  obtain,  on  request, 
information  held  by  the  public  authorities  other  than 
legislative  bodies  and  judicial  authorities.  (II) 

Effective  and  appropriate  means  shall  be  provided  to 
ensure  access  to  information.  (Ill)  Access  to 
information  shall  not  be  refused  on  the  ground  that  the 
requesting  person  has  not  a  specific  interest  in  the 
matter.  (IV)  Access  to  information  shall  be  provided 
on  the  basis  of  equality.  (V)  The  foregoing  principles 
shall  apply  subject  only  to  such  limitations  and 
restrictions  as  are  necessary  in  a  democratic  society 
for  the  protection  of  legitimate  public  interests  (such 
as  national  security,  public  safety,  public  order,  the 
economic  well-being  of  the  country,  the  prevention  of 
crime,  or  for  preventing  the  disclosure  of  information 
received  in  confidence),  and  for  the  protection  of 
privacy  and  other  legitimate  private  interests,  having, 
however,  due  regard  to  the  specific  interest  of  an 
individual  in  information  held  by  the  public  authorities 
which  concerns  him  personally.  (VI)  Any  request  for 
information  shall  be  decided  upon  within  a  reasonable 
time.  (VII)  A  public  authority  refusing  access  to 
information  shall  give  the  reasons  on  which  the  refusal 
is  based,  according  to  law  or  practice.  (VIII)  Any 
refusal  of  information  shall  be  subject  to  review  on 
request." 


This  concept  has  received  considerably  less 
support  in  Western  Europr*  (among  the  EEC  countries 
only  Denmark,  France,  Greece  and  the  Netherlands 
have  such  general  laws  whoieas  Spain  and  Portugal 
do  have  constitutional  provisions  in  this  regard 
without,  however,  having  passed  subsequent 
legislation)  than  the  concept  of  data  protection.  At 
least  with  regard  to  environmental  protection  the  EEC 
has  moved  an  important  step  forward  by  passing  a 
directive  on  access  to  public  sector  information 
concerning  'he  environment  which  will  force  member 
states  to  follow  with  national  legislation  at  least  in  this 
area. 


2.1 .4.2.  SECTORIAL  ACCESS  LEGISLATION 


2.1. 4.4.  INTERRELATION  WITH  DATA 
PROTECTION 


Similar  to  data  protection  there  is  also  special 
sector  access  legislation.  Public  registers  (company 
registers,  court  registers,  electoral  registers,  property 
registers,  popu'ation  registers,  etc.)  provide  a  general 
source  of  information  which  according  to  its  content 
and  purpose  is  subjected  to  drfferent  access  rules. 

2.1. 4.3.  IMPACT  OF  INFORMATION 
TECHNOLOGY 

One  of  the  main  problems  arising  from  this 
legislation  is  not  so  much  how  to  maintain  the  inherent 
balance  of  access  and  secrecy  but  how  to  deal  with 
the  consequences  of  modern  information  technology. 
Most  of  this  legislation  has  been  put  in  place  in  an  era 
when  the  paper  file  was  regarded  as  the  basic  object 
of  possible  access  demands.  Electronic  filing  poses 
totally  new  probIsms;  Does  the  access  right  comprise 
electronic  documents?  If  yes,  what  is  an  electronic 
document?  Does  the  notion  include  data  sets  in  data 
banks?  Has  the  requester  the  right  to  demand  that  the 
administration  writes  a  specilh  retrieval  progr-am  to 
meet  the  requester's  information  demands?  Does  an 
access  request  comprise  the  right  to  demand  the 
totality  of  a  public  sector  data  base?  If  information  is 
available  both  in  the  traditional  and  the  electronic 
format  who  has  the  right  of  choice  between  the 
medium,  the  administration  or  the  requester?  There  is 
a  general  understanding  in  jurisdictions  which  are 
already  faced  with  these  kind  of  problems  because  of 
the  state  of  'electronification'  of  their  internal 
information  handling  procedures  that  the  basic  right  of 
access  should  not  be  jeopardized.  The  main  concern 
is  an  economic  one;  as  a  civil  right  the  exercise  of 
access  requests  is  connected  to  relatively  moderate 
fees  which  are  moant  to  recoup  merely  the  basic 
costs  of  providing  copies.  The  market  value  of  such 
information,  however,  might  be  considerably  higher. 


Other  problems  occur  from  the  interrelation  with 
data  protection.  If  a  country  has  both  sets  of 
regulations,  how  can  the  interests  of  privacy  be 
balanced  against  the  public's  right  to  know?  To  what 
extent  can  one  access  other  people's  personal  data 
using  the  access  law?  May  a  person  requesting 
information  for  him  or  he,  self  choose  between  the 
access  right  In  the  data  protection  law  and  the  <iccess 
right  in  the  freedom  of  information  law?  Other 
problems  e.g.  occur  with  regard  to  public  registers 
which  contain  personal  data.  While  these  registers 
have  been  generally  accessible  under  spec’al  sector 
access  legislation  because  of  their  importance  for  the 
informational  infrastructure  of  society  and  the 
economy,  the  moment  these  registers  turh  electronic 
they  otter  new  opportunities.  With  regard  to  company 
registers  e.g.  it  is  then  possible  to  search  by  names 
of  individuals  rather  than  by  company  names; 
Company  registers  turn  into  comprehensive  registers 
on  economic  activities  of  individuals.  Should  now 
data  protection  considerations  be  applied  to  such 
registers? 

2.1.5.  COMPETITION  LAW 

We  have  stated  that  the  advent  of  electronic  filing 
in  public  administrations  has  led  to  the  'discovery' of 
public  sector  information  as  a  resource  which  can  be 
put  to  profitable  use.  However,  this  is  a  discovery  not 
only  made  by  the  private  sector.  The  public  sector, 
too,  has  realized  these  potentials  of  its  own  resources 
and  has  become  tempted  to  exploit  them.  To  what 
extent  the  public  sector  should  indulge  in  such 
activities  is  a  matter  of  economic  policy  and  has 
recently  been  tl-e  main  area  of  an  international  debate 
on  de-  or  re-regulation,  affecting  mainly,  in  the  area  of 
information  and  communication,  communication 
carriers.  But  while  this  is  a  policy  issue,  once  an  area 
has  been  defined  in  which  the  public  sector  should  be 
present,  then  the  public  sector  is  also  subject,  as  any 
other  competitor  in  the  market,  to  the  rules  of 
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competition  law.  However,  the  impact  of  competition 
law  is  likely  to  be  more  felt  by  the  public  sector 
becc'use  in  many  cases  the  public  sector  would  enter 
the  market  with  a  number  of  “natural'  ad  vantages. 
These  advantages  may  range  from  the  specific  ‘good 
will*  the  public  sector  may  enjoy  to  more  substantive 
advantages,  as  e.g. ,  in  the  area  of  information,  the 
fact  that  the  public  sector  may  require  others,  by 
force  of  law,  to  provide  information  for  its  data  bases. 

Further  limitations  to  a  free  choico  of  information 
distribution  policies  might  come  from  the  international 
environment  in  which  the  public  sector  is  operating. 
There  are  e.g.  competition  law  restrictions  on  the 
public  sector  activities  within  the  EEC  framework; 
there  are  restrictions  to  come  in  the  new  envisaged 
GATT  framework  for  services. 

Even  if  the  public  sector  does  not  enter  the  market 
with  Its  own  information  resources  it  has  to  observe 
rules  of  fair  competition  when  it  makes  its  resources 
available  to  market  participants  in  order  to  avoid  un*air 
preferential  treatment  of  different  information 
requesters. 

2.2  IMPACT  ON  THE  RELATIONSHIP 
BETWEEN  THE  PUBLIC  AND  THE 
PRIVATE  SECTOR 

•  Copyright. 

•  secrecy, 

•  privacy, 

•  access  to  government  information 
regulations 

•  competition  law 

have  been  idenlified  as  some  of  the  regulatory 
restraints  on  the  public  sector  in  developing  its  own 
information  distribution  policies  and  in  defining  its 
relationship  to  the  private  sector.  How  complex  the 
impact  of  these  regulations  may  become  is  illustrated 
by  the  following  two  examples; 

The  first  case  [SDC  Development  Corporation  v. 
Mathews,  542  F.2d  1116  (1976)]  has  become 
notorious.  It  shows  the  ramifications  of  an  information 


policy  which  seeks  to  sell  public  sector  information  in 
an  environment  where  there  is  access  to  government 
information  legislation  :  Medlars  (Medical  Literature 
Analysis  and  Retrieval  System)  is  an  on-line 
information  service  for  storing,  indexing,  and 
retrieving  bibliographical  data  on  medicine.  This 
service  is  provided  by  the  NLM  (National  Library  of 
Medicine),  an  agency  established  by  the  Congress  in 
1956.  The  complete  set  of  the  information  stor^  in 
that  data  bank  could  be  purchased  lor  (at  that  time)  $ 
50,000.  One  company  made  an  information  request 
based  on  the  freedom  of  information  act  requiring  ”  a 
current  and  complete  set  of  Medlars  tapes,  in  the 
format  in  which  they  are  currently  stored  in  NLM's 
operational  disk  files'  plus  '  a  complete  copy  of 
each  and  every  updating  tape  as  soon  as  each  is 
prepared'.  The  company  computed  $  500  as  the 
applicable  fee  for  its  primary  request  according  to  the 
fee  structure  of  the  Freedom  of  Information  Act.  It  was 
only  with  some  difficulties  that  the  court  could  pass  a 
decision  backing  the  refusal  of  the  NLM. 

The  second  example  shows  the  implications  of 
data  protection,  access  to  government  information, 
copyright  and  competition  law.  This  case  has  recently 
been  decided  by  the  Quebec  Commission  d*  accis 
[Commision  d'acc&s  k  I'inlormation,  Quebec,  Dossier 
No.  89  02  36  Directron  Media  Inc.  c.  Inspecteur 
G6n6ral  des  Inslitutions  Financi^res  et  Pierrot 
Pdladeau,  decided  June  21. 1990] ,  a  supervisory 
authority  with  judicature  functions  that  oversees  the 
Quebec  Access  to  Government  Information  Act.  This 
Act,  the  first  to  integrate  access  to  government 
information  and  privacy  legislation  in  one  single  piece 
of  legislation,  gives  every  person  access  on  request 
to  public  sector  documents.  'Documents'  are  defined 
as  (also)  including  information  on  electronic  storage 
media.  The  act  does  not  albw  to  access  'nominative' 
information.  Nominative  information  is  defined  as  any 
information  relating  to  individuals  which  is  not  'public' 
because  of  a  law.  Similar  to  the  MEDLAR  case,  a 
private  information  provider  had  requested  from  the 
authority  responsible  lor  the  automated  company 
register  a  tape  in  a  specified  format  containing  the 
most  up-to-date  copies  of  the  main  electronic  files  of 
that  system.  Additionally  the  company  requested 
copies  of  the  manuals.  The  requested  material  had  an 
estimated  market  value  of  more  than  1  million  $CAN, 
whereas  the  costs  chargeable  within  the  framewoik  of 
the  act  v/oukf  have  been  $  CAN  40  per  tape.  The 
agency  responsible  for  the  company  files,  which  had 
obtained  quite  a  reasonable  revenue  from  offering 
information  from  these  files,  used  various  arguments 
to  avoid  the  release;  They  argued  that  the  material 
was  covered  by  industrial  secrecy,  that  it  was 
covered  by  copyright,  that  the  information  requested 
was  nominative  in  the  meaning  of  the  act  and  thus  not 
accessible.  The  Commission  niled  that  with  the 
exception  of  the  file  containing  information  on  the 
persons  holding  responsible  positions  in  the 
companies  all  information  had  to  be  released  on  the 
basis  of  the  access  act.  The  case  is  currently  under 
appeal. 


Both  cases  also  illustrate  what  kind  of  legal  ri'ks 
the  public  sector  might  be  laced  with  if  not  operating  In 
a  consistent  regulatory  environment. 
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3.  TOWARDS  A  COMPREHENSIVE 
INFORMATION  POLICY  FOR 
RECONCILING  DIVERGING 
INTERESTS  IN  PUBLIC  SECTOR 
INFORMATION 


In  view  of  the  complexity  of  the  regulatory 
framework,  in  view  also  of  the  diverging  interests  in 
public  sector  information,  and  finally  in  view  of  the 
opportunities  provided  by  electronic  information 
handling  it  is  not  surprising  that  many  countries, 
particularly  those  which  both  have  a  highly 
differentiated  regulatory  environment  and  operate 
electronic  data  filos  to  a  considerable  extent  have 
started  with  review  processes  of  their  information 
policy  objectives,  the  regulatory  environment,  in 
which  they  are  operating  and  the  policy  options  open 
to  them. 


The  US  have  been  particularly  active  in  this  area, 
particularly  since  the  beginning  of  the  revMw  of  the 
Paperwork  Reduction  Act  which  had  already  placed 
information  management  obligations  on  govern, nent 
agencies.  The  American  Information  Industry 
Association  has  made  Hs  voice  heard  by  passing  a 
number  of  prindples  f1990)  which  in  their  view  should 
be  applied  for  such  an  information  policy  both  on  state 
and  local  level: 

*1.  Citizens  have  a  right  of  aixess  to  information 
held  by  government  entities  which  should  only  be 
restricted  by  enactment  of  narrow.-/  drawn  statutes 
necessary  to  protect  certain  specific  legitimate 
interests  such  as  privacy. 

2.  Laws,  regulations  anc.  policies  governing  public 
access  to  government  information  government  should 
apply  equally  to  all  information  regardless  of  the  media 
in  which  in  which  it  exists. 

3.  Iriiormation  held  by  a  government  entity  should 
bo  available  to  all  persons  on  an  equal  and  timely 
basis  in  ail  reproducible  media  usc^  by  the 
government  entity  to  store  or  to  distribute  the 
information. 

4.  No  person,  public  or  private,  should  have  a 
monopoly  ^-wntrol  over  information  held  by  a 
governmerr  entity,  nor  should  government  impose  or 
claim  any  copyright  or  other  restrictions  on  the  ability 
of  citizens  to  use  and  disseminate  such  information. 

5.  Government  should  encourage  the  widest 
possible  dissemination  of  public  information  by 
making  it  available  at  a  price  not  to  exceed  the 
marginal  cost  of  dissemination. 


6.  Government  laws,  regulations  and  policies 
should  facilitate  public  access  to  government 
information  by  encouraging  a  diversity  of  sources, 
including  the  library  community  and  private  sector 
information  industiy,  to  offer  or  provide  access  to 
such  information.  “ 


In  Canada,  in  some  of  its  provinces  as  well  as  on 
the  federal  level,  similar  exercises  are  on  their  way. 
The  EEC,  faced  with  an  information  market  which 
slowly  gains  momentum,  has  passed 
recommendati'ns  in  the  form  of  ‘Guidetines  for 
Improving  the  Synergy  between  the  Public  and  Private 
Sectors  in  the  Information  Market’  (1939)  from  which 
also  some  of  the  main  principles  should  briefly  be 
quoted  here  to  show  transatlantic  convargencies; 

'1.  Public  administrations  regularly  and 
systematically  collect  basic  data  and  information  in 
the  performance  of  their  governmental  functions. 
These  collections  have  value  beyond  their  use  by 
governments,  and  their  wider  availability  would  be 
beneficial  both  to  the  public  sector  and  to  private 
industry.  Public  organizations  should,  as  far  as  is 
practicable  and  when  access  is  not  restricted  for  the 
protection  of  leg'itimate  public  or  private  interests, 
allow  these  basic  information  materials  lo  be  used  by 
the  private  sector  and  exploited  by  the  information 
industry  through  electronic  information  services. 

(...) 

3.  Basic  data  and  information  collected  by  the 
public  sector  should  be  regularly  reviewed,  with  regard 
to  the  possibility  of  their  further  use,  and  exploitation. 

(...) 

9.  Electronic  information  services  directly  supplied 
by  the  public  sector  should  be  regularly  reviewed,  with 
a  view  to  deciding  whether  their  provision  by  the  public 
or  private  sector  is  most  appropriate,  or  whether  the 
involvement  of  the  private  sector  in  their  production  or 
distribution,  or  their  replacement  by  appropriate 
commercial  services  is  desirable. 

(...) 

1 9.  When  public  sector  information  or  data  is  made 
available  for  private  sector  use  or  exploitation,  any 
pre  existing  citizens  rights  of  access  to  the  original- 
information  as  determined  by  iegislation  must  be 
preserved.’ 


All  these  recommendations  indicate  how  complex 
the  task  is  which  the  public  sector  is  faced  with  in 
defining  its  approach  to  the  private  sector  with  regard 
to  public  sector  information  handling. 


It  would  be  presumptuous  to  offer  a  framework  for 
such  a  task  which  has  to  take  into  account  not  only 
the  regulatory  framework  but  also  economic,  technical 
and  cultural  aspects.  Such  a  framework  could  not 
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exclusively  rely  on  the  private  sector  to  take  over 
information  distribution  from  the  public  sector.  Such  a 
radical  approach  would  neglect  the  social  and  political 
implications  of  public  sector  information  for  the 
democratic,  social  and  also  economic  infrastructure 
of  our  societies.  Nor  shoufd  this  task  entirely  rest  with 
the  public  sector,  where  distribution  policies,  like  the 
founding  or  discontinuation  of  information  sources, 
may  at  times  be  decisions  made  by  the  government  of 
the  day  in  view  of  short  term  rather  than  long  term 
goals.  Any  such  policy  determination  would  have  to  be 
preceded  by  a  careful  analysis  of  the  environment  in 
which  information  resources  are  going  to  be  placed  in 
order  to  determine  which  type  of  option  should  be 
used  by  the  public  sector: 

•  keeping  the  information  generally 
accessible, 

•  distributing  the  information  for  free, 

«  distributing  the  information  at  a  market 
price,  or 

•  handing  the  information  to  the  private 
sector  for  further  exploitation. 

As  we  have  shown  in  another  context,  using 
Quebec  information  policy  approaches  as  an  example 
(10)  such  an  analysis  would  have  to  take  into  account 

•  the  information  law  environment 

This  would  require  answers  to  questions  like:  What 
are  the  public  sector  pi  vacy  requirements?  What  are 
the  public  sector  access  lequirements?  What  are  the 
other  sectorial  information  obligations  the  public 
sector  has  to  continue  to  fuHil  in  Ks  function  as 
trustee  and  arbitrator?  Particularly  privacy  concerns 
should  not  be  underestimated,  even  if  the  banalization 
of  data  processing  may  seem  to  make  this  issue  less 
dramatic.  Any  large  scale  commeidalization  by  or  via 
the  public  sector  without  indvidual  or  sufficient 
parliamentary  debate  and  consent  is  likely  to 
fundamentally  affect  the  legitimacy  of  public  sector 
handling  of  personal  information. 


•  the  competition  environment 

This  would  require  considerations  on  whether  an 
information  resource  to  be  distributed  or  one  similar  to 
It  is  already  available  in  -or  marketed  by  •  the  public  or 
the  pnvate  sector.  Tftis  in  turn  would  require  a  look  at 
the  contents  of  the  information.  This  implies  the 
necessity  of  an  inventory  of  information  resources 
both  in  the  public  and  the  private  sector.  It  would 
demand  a  review  of  the  mandate  of  the  public  sector 
institutions  providing  such  information  if  similarities 
were  detected  in  the  public  sector.  With  regard  to 
parallel  information  resources  in  the  private  sector  an 
analysis  of  opportunities  and  costs  woutd  become 
necessary  for  the  public  sector. 

•  the  functional  context 

An  analysis  at  this  stage  would  involve  the  need  to 
determine  whether  the  information  to  be  made 
available  is  related  to  the  principal  mission  of  the 
administration  to  collect  and  to  distribute  Information 
(e.g.  statistical  offices)  or  wether  the  information  was 
accumulated  more  or  less  as  a  by-product  of  an 
administrative  task.  If  the  information  is  mission 
related  and  if  this  information  is  not  available  from 
different  sources  in  suitable  formats  and  at 
reasonable  costs  then  this  would  be  an  indicator  that 
such  information  should  be  kept  for  access  by  the 
general  public  at  low'  costs  [t  1  ]. 

The  public  sector  has  to  consider  the  legitimacy 
debate  surrounding  its  own  information  gathering 
procedures.  This  is  not  only  a  matter  of  privacy. 
Enterprises  increasingly  see  public  sector  Information 
collection  as  an  economic  burden  which  should  be 
compensated.  The  way  these  information  collectbn 
procedures  are  going  to  be  viewed  will  depend  on  the 
information  distribution  strategies  employed. 
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•  consideration  oi  user  interests 

This  step  would  demand  to  take  into  account 
sociai  and  political  needs.  Particularly  wHh  regard  to 
information  which  is  riecessaiy  in  order  to  learn  aoout 
services  and  obligations  of  the  public  sector  there 
would  be  a  strong  argument  for  making  such 
information  generally  available  from  within  a  public 
sector  information  service. 

•  economic  considerations 

Such  an  analysis  would  have  to  take  into  account 
the  demand  side  (actual  demand:  size  of  demand, 
types  of  users,  value  of  the  market,  saturation  rate; 
potential  demand)  and  the  supply  side  (structure  of 
data  bases  offered,  market  share,  tariffs,  etc.)  of  the 
information  .market,  as  well  as  the  economic 
implications  of  particular  information  formats  and  the 
the  potentials  of  the  information  resources  under 
review. 

Judging  from  experiences  wKh  market  eccnomies 
it  seems  that  they  have  maintained  their  strength  to 
Ihe  extent  in  which  they  have  been  capable  of 
integrating  social  components  into  their  market 
approach.  Extending  this  observation  to  policy 
options  with  regard  to  a  stronger  commercialization  of 
public  sector  information  it  seems  that  -to  the  extent 
that  this  is  possible  at  all  within  the  limits  of  legitimacy 
set  e.g.  by  privacy  and  public  transparency  values- 
any  such  move  would  have  to  be  accompanied  by  a 
"social  information  policy"  i.e.  a  compensation  policy 
with  regard  to  information  needs  which  cannot  or  not 
adequately  be  serviced  by  the  market.  In  such  a 
framov/ork  traditional  institutions,  such  as  libraries 
e.g.  would  have  to  fulfil  new  functions  (e.g.  as 
depositories  for  privatized  data  bases  providing 
access  below  the  market  price  level);  losses  in  direct 
information  distribution  by  the  public  sector  would 
have  to  be  compensated,  not  necessarily  by 


subsidizing  private  sector  data  bases  but  by  providing 
users  with  means  to  make  their  own  choices 
(providing  e.g.  universities  with  speciiic  funds  for  on¬ 
line  research  rather  than  funding  on-line  data  bases 
directly).  As  comprehensive  as  public  sector 
information  policies  should  be,  they  should  also  be 
flexible  enough  to  reconcile  diverging  interests. 
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Les  transferts  de  technologle  :  n§goclations  Internationales  et 

travaux  en  cours. 

par 

Paul  FREIERMUTH 
Controle  General  des  Armees 
00450  ARMEES  FRANCE 


La  reunion  du  COCOM  des  23  et  24 
mai  1991  a  Paris,  au  moment  ou 
ces  llgnes  sont  ecr.ites,  a 
attire  1' attention  des  medias, 
qui  avaient  d6jS  et6 
sensibilis6s  au  problSme  des 
transferts  de  technologle  S 
1' occasion  de  la  crise  du  Golfe. 

Celle-ci  a  mis  en  evidence  la 
difficulte  eprouvee  par  les 
gouvernements  a  definir  une 
ligne  de  conduite  simple  en 
matlere  de  technologies  S  usage 
militaire.  Cette  difficult§ 
n'est  pas  tr6s  diff6rente  des 
questions  que  se  posent  les 
Industriels  :  faut-il  cooperer, 
faut-il  vendre,  faut-il  acheter? 

La  signification  de 
1' expression  "transfert  de 
technologle"  est  incertaine  car 
elle  regroupe  deux  termes  raal 
definis.  Si  le  premier  semble 
recouvrir  le  sens  juridique  de 
transmission  de  droits,  le 
second  merite  un  examen  plus 
attentif  car  son  sens  a  6volue. 

On  est  passg  du  sens 
etymologlque  d' etude,  de 
discours  ou  de  science  des 
techniques  a  celul  d' ensemble 
des  Informations,  comp6tences, 
methodes  et  outillages  ayant 
trait  t  la  conception,  la 
production,  les  essals  ou 
1 'utilisation  (installation, 
exploitation,  maintenance, 
reparation,  revision)  de 
marchandlses  ou  de  precedes. 


Cette  definition  a  parfois  ete 
critiquee  en  ce  qu'elle  met  au 
meme  niveau  les  moyens  materiels 
( informations ,  methodes , 
outillages)  et  immateriels 
(savoir  faire  know  how),  mais 
ces  deux  aspects  meritent  une 
attention  egale  car  la  mise  en 
oeuvre  des  outils  et  methodes 
est  parfois  Impossible  sans 
savoir  faire. 

L’ usage  courant  assocle 
d’ailleurs  au  mot  technologle 
les  techniques  sophistiquees, 
difflciles  e  mettre  en  oeuvre, 
voire  necessitant  des 
investissements  importants 
( eiectronique ,  nucieaire ) . 

II  y  a  transfert  de  technologle 
lorsqu'une  partie,  qui  domine  un 
processus  de  production  ou  de 
gestion,  met  une  autre  partie  en 
situation  ou  en  mesure  de 
reallser  de  maniere 
independante,  au  terme  d'un 
delai  variable,  le  processus, 
tel  quel  ou  adapts,  et  le  cas 
6ch§ant  d'innover  en  le  prenant 
pour  point  de  depart. 

II  y  a  done  une  situation 
d§s§qulllbr6e  entre  les  deux 
parties  surtout  sensible 
lorsqu'elle  intervlent  entre 
industriels  de  pays  de  niveau 
technique  tr6s  different,  comme 
e'est  le  cas  dans  les  rapports 
Nord-Sud. 
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Un  survol  historique  montre  que 
les  transferts  de  technologie  se 
sont  fait  de  manlSre  Informelle 
(poudre  S  canon,  boussole, 
imprimerle)  raais  leur 
intensification  &  l'6re 
industrlelle  a  conduit  les 
europSens  &  les  formaliser  dans 
un  cadre  commun  :  c'est  I'objet 
de  la  Convention  de  Paris  du  20 
mars  1883. 

L'6mergence  d'un  bloc  hra-'lle 
apr6s  1945,  puls  la  vciot^  des 
PVD  d' avoir  acc6s  aux 
technologies  occidentales  p^ "t  _ 
se  ddvelopper,  a  fait  ^volucir  xa 
probl6matique  du  champ 
Industrie!  au  domains  pc  Lit ‘qua 
et  §conomique. 

Les  demanded rs  de  technologie  se 
situent  ei'  eff  ..  aussJ  xlen 
parmi  les  ."^ays  Occident?  ”-.»e 
dans  lec  r  -(T  de  .I'Est  t,,  '‘-ins 
les  pays  en  vo.  r-  de 
ddvelopnenni et  tout  transiert 
s'insr^it  une  prchldmcLique 

diff4  rente  selon  la  rcce.vcar,  et 
qvi  di'Ps  .,es  car  extr-Li.jas  (.'’VD 
hostili)  ’net  e.i  jeu  der 
considd.'.'’  .  iccncmi:.  '-s. 
politic:  it,  '•r,''tAo'.que?)  e. 
juridiques. 

II  ne  peut  done  pas  y  avoir  de 
recomrnandation  gdndrale  et 
indiffdrencide  en  la  mati^r-  car 
les  transferts  de  technologic-, 
qui  coriespn.idcnt  d  dcs 
finalites  multiples, 
s'§tabiissent  selon  •'••»s 
modalitds  tres  dlversifldes  pour 
surmonter  de  difficx.  '  ..sS  de  tous 
ordres . 


I  -  Les  fiaalit^s  des  transferts 
de  technologie  sont 
multiples. 


Les  Transferts  de  Technologie 
rdpondent  avant  tout  au  souci 


des  pays  ou  des  indu.triels  de 
se  malntenlr  en  tdte  de  la 
concurrence  internal  ..onale  grSce 
au  progrds  technique 

Ces  dchanges  s'inscrl'ent  done 
dans  un  cadre  politique  de 
stratdgie  industrlelle  et  des 
Instruments  Juridiques  adaptds 
permettent  de  les  mettx*e  en 
oeuvre. 


1.1  -  Les  motivations  &  •>nt 
fondamentalement 
techniques . 


Elies  sont  toutefois  trns 
disparates  et  il  faut  distinguer 
les  transferts  en  direction  du 
sud,  de  I'est  et  de  I'ouest. 


i.1.1  -  Les  transferts  vers  les 
pays  en  vole  de  d6veloppement 
peuvent  §tre  pergus  comme  la  cl6 
d  un  ddveloppement  6conom;lque 
f -jtur . 


11s  font  souvent  I'objet 
d' accords  entre  Etats  ou  entre 
ur  >.  entreprlse  et  un  acteur 
public,  en  raison  de  1' absence 
d ' interlocuteurs  cr§dibles  dans 
le  secteur  priv6  et  de  l'int6r§t 
strat6gique  du  transfert  pour  le 
pays  receveur  dans  son  ensemble, 

Le  patrimoini?  technologique  des 
PVD  est  trSs  iaible  et  leurs 
besoins  se  situent  d'abord  dans 
le  domaine  agricole  mais  ce 
domaine  n'est  pas  tou jours 
prlvil6gi6  dans  la  mesure  ou  il 
n'apparait  pas  souhaitable  de 
cr6er  un  sous  emploi  resultant 
d'une  croissance  trop  rapide  de 
la  productivity  agricole. 
Celle-ci  nfecessite  d'ailleurs  un 
dytour  industriel  pour  la 
production  d'outils  ou 
d'engrais. 


Au  delA  des  besolns  de  base,  de 
nombreux  PVD  se  sont  lanc6  dans 
des  programmes  ambltleux  de 
d§veloppement  industriel  et  ont 
favorls6  des  op6rations  de 
prestige,  coutionn6es  par  les 
occidentaux  mais  parfois 
sanctionnSes  par  I'echec. 

Les  pays  du  Sud  ne  constituent 
pas  une  cat6gorie  uniforme  et 
1 ' impact  des  transferts  de 
technologie  est  tr6s  diffdrent 
selon  qu'il  profite  A  des  pays 
africains  ou  A  des  pays  phares 
d' extreme  orient.  Le  cas  des 
nouveaux  pays  industrialists 
comme  la  Corte  du  Sud  apporte  la 
preuve  que  les  transferts  de 
technologie  sont  un  puissant 
outll  de  dtveloppement 
tconomique,  A  condition  que 
I'tcart  technologlque  ne  soit 
pas  trop  important.  L' analyse  de 
Fernand  Braudel  ( 4 )  distingue 
les  pays  du  centre  (occidentaux) 
et  ceux  de  la  ptriphtrie,  les 
transferts  de  technologie 
s ' inscrivant  dans  un  mouvement 
centrifuge  dont  les  effets  sont 
d'autant  plus  marquts  que  la 
distance  par  rapport  au  centre 
est  moins  grande. 

C'est  entre  pays  du  centre  que 
I'effet  d'acctltration  est  le 
plus  marqut. 


1.1.2  -  Les  transferts  de 
technologie  entre  occidentaux 
conduisent  i  des  cooperations 
exploitant  leg  compl6mentarit6s . 


Les  pays  occidentaux  maitrisent 
les  technologies,  et  les 
echanges  ont  un  caractdre  plus 
commercial  que  1 ' aide  au 
ddveloppement . 

.  Les  raisons  6conomiques 
dominent . 


but  est  d'6vlter  A  la  fois  la 
scldrose  intellectuelle  et  les 
duplications.  Les  ^changes  sont 
parfois  formalisms  entre  6tats 
(ex  :  les  Data  Exchange 
Agreements  -  DEA  avec  les  Etats- 
Unis).  Les  entreprlses  en 
revanche  n'dchangent  pas 
d' informations  A  ce  niveau  avant 
d' avoir  garanti  leurs  droits 
( brevets ) . 

.  Les  raisons  sont  aussl 
techniques  et  financimres,  aucun 
pays  n'mtant  plus  en  mesure  de 
dfevelopper  seul  toutes  les 
technologies.  Les  transferts 
visent  alors  A  exploiter  les 
compirnmentaritAs  pour  int6grer 
dans  un  produit  final  les 
diffferentes  technologies 
nAcessaires  et  dont  une  partle 
peut  etre  acquise  A  I'exterleur 
de  I'entreprise.  Ainsi  s'ins- 
taure  une  division  du  travail 
qui  ne  peut  Atre  profitable 
qu' entre  pays  ou  entreprlses  de 
meme  niveau  technologlque  ayant 
des  capacites  financieres  et  des 
besoins  slmllaires. 

Les  conditions  se  retrouvent  par 
exemple  dans  les  pays  de  I'OTAN 
en  matiAre  mill-  taire,  ou  dans 
J^les  pays  occidentaux  pro- 
"ducteurs  d'avions.  Dans  ces  deux 
cas,  les  synergies  ne  peuvent 
s' exprimer  que  si  elle  sont 
pr§ced§es  d’une  harmonisation 
des  normes. 

D'un  point  de  vue  micro 
Aconomique,  les  transferts  de 
technologie  psrmettent  en  outre 
un  progres  de  I'entreprise  dans 
la  mesure  ou  d'une  part  ils 
exigent  une  formalisation  des 
connaissances  technl-  ques, 
d' autre  part  11s  incitent  A 
pour-  suivre  les  dAveloppements 
pour  Avlter  les  effets  de 
concurrence  en  retour,  enfin  les 
redevances  constituent  une 
source  de  revenus  parfois 
apprAciables. 


teas 


En  amont,  en  matiere  de 
recherciie  et  dAveloppement,  le 


I 
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1.1.3  -  Les  transferts  vers  les 
pays  de  I'Est  sont  le  moyen  de 
remfedier  A  leur  retard 
technoloqique . 


Les  pays  de  I'Est  sont  en  retard 
dans  de  nombreux  domalnes.  Les 
raisons  sont  diverses  :  plans 
qulnquennaux  ne  favorisant  pas 
les  technologies  nouvelles, 
lourdeur  de  1 'organisation, 
crit6res  de  regulation  de 
1 ' economie . 

Leur  niveau  technologique  n'est 
pas  homogene  mais  dans  le 
domains  de  I'armement  il  est 
dgal  ou  proche  de  celui  des 
occidentaux.  Rests  e  connaitre 
la  part  d' innovation  propre  e 
ces  pays,  et  ce  qui  r6sulte  de 
transferts  irreguliers 
( contournement  des  barriferes 
type  COCOM  ou  espionnage ) . 


11  semble  admis  que  I'URSS  a  eu 
recours  e  de  tels  proc6d6s  mais 
il  est  difficile  de  mesurer 
I'avantage  ainsi  retire. 

Julian  Cooper  estime  que  les 
sovietiques  ne  souhaitent  pas 
devenir  dependants  de  la 
technoloqie  occidentals  et  qu'en 
particulier  dans  le  domains  de 
la  defense  la  recherche  est 
purement  sovi6tique  et  a  ete 
initiee  de  longue  date. 

SUTTON  en  revanche  defend  la 
these  selon  laquelle  la 
technologie  occidentals  est  d  la 
base  du  d6veloppement  economique 
de  I'URSS.  Le  tableau  I  joint  en 
annexe  recense  les  transferts 
legaux  ou  iliegaux  influengant 
la  technologie  militaire. 

Dans  le  domains  civil,  I'ecart 
semble  etre  prononce  en  chimie, 
automobile  ou  informatique,  et 
d'une  maniere  generals  dans  les 
industries  de  biens  de 
consommation  durables.  Mais 


I'URSS  surpasse  parfois  les 
occidentaux  :  elle  vend  des 
licences  concernant  le  soudage, 
le  moulage  61ectromagnetique  du 
cuivre,  les  instruments 
chirurgicaux. .  . 

L' example  de  I'URSS  montre 
qu'au-deie  des  aspects 
techniques,  les  transferts  de 
technologie  s'inscrivent  aussi 
dans  un  cadre  strat6gique  et 
politique. 


1.2  -  Un  cadre  stratfeqique  et 
politique. 


Les  finalitfes  d'apparence 
purement  feconomiques  ne  sont  pas 
exemptes  de  considerations 
politiques  et  obfeissent  h  des 
object! fs  strateglques,  voire 
ethiques. 

1.2.1  -  Le  dfeveloppement  est  une 
obliqation  morale. 


Les  PVD  expriraent  depuis 
longtemps  des  revendications  en 
particulier  h  la  CNUCED.  Ils 
aspirant  ii  un  nouvel  ordre 
economique  international  et 
denoncent  le  poids  des 
occidentaux  dans  le  commerce 
international.  Ces  derniers  sont 
tres  divises  sur  la  question  des 
rapports  Nord-Sud  qui  ne  peuvent 
pas  se  fonder  sur  l'6conomisme 
dans  la  mesure  ou  non  seulement 
il  y  a  peu  de  retours  financiers 
mais  de  surcroit  la  cooperation 
peut  generer  des  concurrents 
redoutables  en  raison  des  tres 
faibles  couts  de  productions 
observes  dans  les  pays  du  Sud. 

L'aide  aux  PVD  ob6it  done 
essentiellement  e  des  mobiles 
d' ordre  ethique  et  politique  qui 
ne  peuvent  pas  rencontrer  un 
concensus  dans  un  monde 
occidental  lui-meme  divise. 


1 
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1.2.2  -  L 'affirmation  de 

1' Europe  divise  les 
occidentaux . 


La  consolidation  de  la  CEE 
depuis  plus  de  trente  ans 
r^sulte  d'une  forte  volonte 
politique  qul  a  permis  aux 
europfeens  de  surmonter  leurs 
divisions  historiques  et 
idfeologiques  sous  la  presslon  de 
la  n6cessit6  6conomique. 

Ce  renforcement  de  1 ' Europe  est 
consid6r6  parfois  avec 
inquietude  outre  atlantlque,  et 
les  oppositions  avec  I'Am^rique 
dr.  Nord  se  font  plus  frequentes 
:  on  songe  inevitablement  a 
ARIANE  et  AIRBUS  qui  mettent  en 
jeu  le  leadership  tecnnologique 
d'un  pays.  Dans  le  cas  d' Airbus 
le  debat.  s' est  instalie  dans  le 
domains  du  respect  des  regies 
concernant  le  financeraent  des 
developpements  technologiques . 


1.3  -  Le  cadre  juridigue  des 

transferts  de  technoloqie. 


II  n' exists  pas  de  cat6gorle 
juridlque  "contrat  de  transfert 
de  technologie"  qul  fasse 
I'objet  d'un  consensus  sur  le 
plan  international.  II  s'aglt 
d'une  operation  commerciale  dont 
les  conditions  refletent  le 
rapport  de  forces  entre 
cocontractants,  genferalemenJ:  au 
profit  de  l'6metteur.  Une 
pratique  Internationale  s' est 
toutefois  progressivement 
d6gag6e,  qui  comporte  des  regies 
spiel  fiques  pour  les  pay.,  de 
I'Est. 


1.3.1  -  La  difficile  ilaboration 
d'un  droit  international 
des  transferts  de 
technologie . 


La  propriiti  intellectuelle  est 
reconnue  comme  un  des  droits 


fondamentaux  de  1 ' individu  :  ce 
droit  est  acquis  i  celui  qui  en 
est  i  I'origine  sous  reserve  de 
certaines  formalitis  (brevet)  et 
peut  etre  cidi.  Ces  questions 
itant  abordies  dans  des  exposis 
spicifiques  on  se  limitera  ici 
aux  aspects  particuliers  des 
transferts  de  technologie  en 
direction  de  1 ' Est  et  les 
contrdles  dont  ils  font  I'objet. 


1.3.2  -  Le  controle  des 
transferts  de 
technoloqie  vers  1 ' Est 
obiit  a  des  impiratifs 
stratiqiques,  mais  sa 
mise  en  oeuvre  est 
delicate. 


1.3. 2.1  -  Les  finalitis  du 
controle  sont 
militaires  et 
stratiqiques . 


La  nicesslti  d'un  controle  des 
transferts  de  technologie  s' est 
imposie  apres  la  seconds  guerre 
mondiale,  Icrsqu'il  est  apparu 
avec  Hiroshima  que  la 
technologie  moderne  itait  un 
facteur  dicislf  de  la  guerre  et 
de  la  paix. 

A  cette  epoque  la  suprimatie 
technologique  des  Etats-Unis  est 
tris  prononcee  et  e'est  done 
tout  naturellement,  dans  le 
contexts  de  guerre  froide 
dramatisi  par  le  blocus  de 
Berlin,  que  les  Etats-Unis 
decident  un  embargo 
technologique  A  I'igard  de 
I'URSS  et  les  pays  sous  sa 
dipendance.  Pour  contrarier  le 
diveloppement  militaire  de 
I'Est,  1' ensemble  des  ichanges 
technologiques  mondiaux  sont  mis 
sous  surveillance.  Mais  la 
volont6  de  soutenir  les 
changements  intervenus  S  I'Est 
par  une  modernisation  de 
l'€conomie  exige  un 
assoupllssement  des  regies. 
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autorit^s  nationales  qui  seules 
disposent  de  I'ini-  tiative  de 
saisir  le  COCOM. 


1.3. 2. 2  -  Le  cadre  juridlgue  et 
les  institutions  de 
contrdle. 


Les  occldentaux  ont  mis  en  place 
d6s  1949  une  structure,  le  COCOM 
(Coordination  Committee  for 
multilateral  Export  Controls) 
qui  regroupe  les  pays  de  I’OTAN 
(moins  I'Islande)  I'Australie  et 
le  Japon  (depuis  1953).  C’est 
une  organisation  informelle  qui 
dispose  d'un  bureau  permanent  S 
Paris  et  prend  ses  ddcisions  d 
1' unanimity.  Celles-ci 
constituent  des  engagements  des 
participants  qui  ne  peuvent 
recevoir  de  sanction  juridique 
Internationale  et  'en'  -'t 

effectives  que  Ic  exJes  sont 

int6grees  dans  le  droit  posi  ,f 
des  Etats. 

La  responsabllit<i  dj  controls 
incombe  done  aux  Etats.  En 
France  elle  s'appuie  sur  un 
d6cret  du  30  novembre  1944  qui 
permet  de  soumettre  & 
autorisation  pr6alable  les 
produits  d6sign6s  par  arret6 
minlst6riel.  L' administration 
frangaise  publie  des  listes  de 
matferiels  soumis  Ik  un  contrdle 
de  destination  finale  (CDF)  qui 
incorporent  les  listes  COCOM  en 
droit  frangais,  les  exportations 
de  matdriels  de  guerre  dtant  de 
surcroit  soumis  d  une 
autorisation  exlgee  par  le 
ddcret  du  18  avril  1939.  Le 
dossier  est  instruit  par  une 
commission  Interminlstdrlelle 
des  exportations  de  matdriels  de 
guerre  qui  ddlivra 
1 ' autorisation. 


Au  COCOM,  ce  sont  les  services 
officiels  qui  sont  reprdsentds, 
et  non  les  Industrlels 
exportateurs.  Ces  derniers 
prdsentent  done  leur  dossier  aux 


1.3. 2. 3  -  L'obiet  du  contrdle  a 
6volu6  dans  le  temps 
et  prfesente  des 
azd>iquitds. 


1.  Les  occldentaux  avaient 
etabli  initialement  trois  listes 
de  produits  soumis  d  une 
interdiction  d ' exportation  vers 
les  pays  dit  "visds"  :  Pacte  de 
Varsovie,  Chine,  Mongolie,  Coree 
du  Nord,  Vietnam. 


-  Liste  des  materiels  de  guerre; 

-  Liste  de  I'dnergie  atomique; 

-  Liste  I  des  produits  d  double 
usage; 


Ces  listes  ont  etd  actualisees 
rdgulierement  jusqu'en  juin 
1990,  date  d  laquelle  une 
libdralisation  est  intervenue 
pour  prendre  en  compte  les 
changements  intervenus  d  1 ' Est . 
La  liste  I  a  dtd 
considdrablement  alldgee, 
principalement  dans  les  secteurs 
de  la  machine  outil,  des 
tdlecommunications  et  de 
1 ' informatique.  Trois  pays,  la 
Pologne,  la  Hongrie  et  la 
Tchdcoslovaquie  bendficient  de 
conditions  encore  plus 
favorables,  sous  rdserve  de  non 
rdexportation . 

2.  De  plus,  un  long  travail  de 
rdvision  a  about!,  lors  de  la 
rdunion  annuelle  de  haut  niveau 
du  COCOM  les  23  et  24  mai  1991, 
a  un  accord  pour  substituer  d  la 
liste  I  un  noyau  dur  (Core  list) 
qui  entrera  en  vigueur  au  ler 
septembre  1991. 


I 


I  f 
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Ce  noyau  dur  vise  huit  filleres 


1 .  Electronique 

2.  A.  Matdrlaux  6volu6s 

2. B.  Traitement  des  mat6rlaux 

3.  A.  Telecommunications 

3. B.  Sdcurite  de  1 ' information 

4.  Capteurs  et  lasers 

5.  Navigation  et  a6ro 
electronique 

6.  Marine 

7.  Calculateurs 

8.  Propulsion 


Chaque  rubrique  comporte  des 
sous  paragraphes  :  A  :  Produits 
-  B  :  Machines  -  C  :  Materlaux  - 
D  :  Logiciels  -  E  :  Technologie. 

Comme  par  le  passe,  des  seuils 
critiques  de  performances  sont 
definis,  Au  dessus  du  seuil  le 
plus  eleve,  1 'exportation  est 
interdite,  sauf  accord  unanime, 
au  dessous  du  seuil  le  plus  bas 
1 'exportation  est  libre.  Entre 
les  deux  seuils  le  pays 
exportateur  est  tenu  d' informer 
ses  partenaires,  ce  qui  permet 
de  rester  au  courant  des  ventes 
"semi  sensibles". 

En  outre  diverses  procedures 
existent  pour  d§roger  d 
1' embargo,  dont  deux  sont 
reellement  importantes  : 


-  1 'exception  "administrative" 
accord6e  directement  ^ 

1 ' exportateur  par  son 
gouvernement,  sans  accord 
prfealable  du  Comit6,  sous 
reserve  que  cette  procedure 
soit  pr6vue  dans  des  notes 
partlculidres  figurant  en  fin 
d' article  des  listes  ; 

-  1 ' exception  " g^nerale " , 
accordde  par  le  comit§  d 

1' unanimity.  En  cas  de  ref us, 
le  pays  concern^  peut  d^poser 
une  "demande  de 
reconsideration" . 


3.  La  nouvelle  liste  COCOM  ne 
concerne  que  les  produits  a 
double  usage.  Elle  traduit  un 
6quilibre  entre  les 
considerations  de  sdcurite  et  la 
ndcegsite  de  d6velopper  les 
transferts  de  technologies 
indispensables  e  la 
modernisation  des  economies  de 
I'Est. 

Elle  marque  une  grande  ouverture 
pour  les  avions  certifies  comme 
civils  et  leurs  moteurs,  et 
pour  les  calculateurs  (dont  la 
Vitesse  n'est  plus  le  critere 
essentiel  puisque  le  seuil  est 
porte  e  1000  megabits/seconde ) 
les  technologies  de  production 
associees  etant  egalement 
liberees.  Les  radars  de  contrOle 
de  circulation  aerienne  d'un 
rayon  inferieur  a  500  KM  sont 
exportables.  L' ouverture  est 
moins  grande  pour  les  machines 
outils  ( le  seuil  de  precision 
n'a  ete  abaisse  que  de  20  S  6 
microns,  alors  que  certains  pays 
auraient  souhaite  aller  jusqu'^ 

1  micron ) .  En  rev’anche  elle 
marque  un  durcissement  vers 
I'URSS  en  matiere  de 
telecommunications  intdrieures, 
surtout  pour  les  technologies  k 
fibres  optiques,  et  d'appareils 
de  vision  nocturne. 

4.  Une  ambiguite  subsiste  S 
propos  des  technologies  duales 
dont  le  controls  results  de  la 
these  qui  lie  capacites 
industrielles  et  capacites 
militaires.  Le  but  serait  done 
de  limiter  I'efficacite  de 
I'industrie  sovietique,  le 
critere  economique  conduisant  e 
un  quasi  embargo.  Ce  point  de 
vue,  principalement  americain, 
n'est  pas  entierement  partage 
par  les  europ6ens  ou  les 
japonais,  et  a  conduit  e  un 
affrontement  &  propos  du  gazoduc 
Siberian,  qui  s' est  r6solu  en 
France  par  la  requisition  des 
entreprises  concernees . 
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5.  L'6tablissement  des  listes  et 
seuils  r^sultent  aussi  de 
crit^res  de  non  disponibilite 
dans  les  pays  vis6s,  ou  de  non 
possibility  de  contournement .  Ce 
dernier  point  est  essentiel  car 
de  plus  en  plus  de  pays 
nouvellement  industrialisys  ne 
font  pas  partie  du  COCOM  et  sont 
done  en  mesure  de  se  substituer 
aux  industrials  occidentaux 
soumis  au  contrdle.  Les  pays 
tiers  (Suisse,  Autriche,  SuSde, 
Finlande,  Singapour,  Corde  du 
Sud. . . )  ont  6ty  soumis  A  une 
"campagne  de  persuasion"  qui  a 
enregistry  des  rysultats 
positifs. 

6.  Ce  controle  international 
avait  ygalement  pour  consyquence 
de  compliquer  les  ychanges 
intra-COCOM,  qui  n'ont  yte 
liberys  qu'en  juin  1990.  Des 
initiatives  avaient  d'ailleurs 
yte  prises  par  la  France,  la 
Grande  Bretagne  et  la  RFA  qui 
ont  instaury  des  licences 

geny rales  intra  COCOM,  dans  la 
perspective  du  marche  unique  de 
1993. 

Les  contrdles  ainsi  yvoquys 
concernent  principalement  les 
ventes  de  produits.  En  realite, 
les  transferts  de  technologie 
revetent  des  formes  multiples. 


II  -  Les  modalitys  des 

transferts  de  technologie 
sont  variyes. 


Des  formes  plus  yiaborees  que  la 
cession  vente,  telles  que  la 
coopyration,  ont  yte 
institutionnalisees  y  cote  de 
pratiques  Informelles  voire 
iliygales. 


2.1  -  Les  transferts  peuvent 
porter  sur  les 
connaissances,  les 
compytences  ou  les 
performances . 


2.1.1  -  Les  transferts  de 
connaissances  sont  peu 
efficaces. 

Ce  mode  de  transfert  correspond 
y  la  cession  d'une  licence 
d' exploitation  d'un  brevet,  sans 
savoir  faire.  II  s'adresse  done 
y  une  entreprise  disposant  de 
capacitys  confirmyes  ce  qui  est 
courant  dans  les  pays 
industrialisys.  II  est  peu 
pratiquy  avec  les  pays  du  sud 
pour  lesquels  la  cession  de 
licence  avec  savoir  faire  (Know 
how)  est  plus  efficace. 


2.1.2  -  Le  transfert  de 

competences  Implique  un 
partenariat 


Ce  type  de  transfert  permet  au 
destinataire  de  recevoir  une 
aide,  sous  forme  d' assistance 
technique  ou  de  formation  y 
1 'utilisation.  Le  transfyreur 
s' engage  y  former  les 
techniciens  qui  n' existent  pas 
dans  1' entreprise  ou  le  pays.  Ce 
type  de  contrat  n' assure  pas  que 
la  "greffe  technologique" 
survivra  au  programme  de 
formation.  Les  exemples  abondent 
dans  le  domains  militaire 
d'armyes  laissant  se  dygrader 
des  yquipements  sophistiques 
faute  de  savoir  les  entretenir, 
ou  encore  se  plagant  durablement 
sous  la  dypendance  du  pays 
fournisseur . 
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2.1.3  -  Le  transfert  de 

performances  permet 
d'dviter  les  echecs 


La  forme  la  plus  simple  est  le 
contrat  "cl<^  en  main"  qui 
garentit  la  construction  d'une 
usine  mais  ne  fournit  aucune 
certitude  quant  d  sa  mlse  en 
oeuvre . 

C'est  pourquoi  les  pays  peu 
d6veloppes  pr6f6rent  les 
contrats  dits  "produit  en  main" 
qui  oblige  le  transfereur  ^ 
permettre  au  destinataire  de 
produire  sans  aide  ext6rieure 
pcrmanente . 

Cette  obligation  de  resultat, 
tres  lourde,  ne  peut  etre 
assumes  que  par  de  grandes 
entreprises  mais  garantit  A 
terms  la  maitrlse 
technologique.  La  filiere 
textile  offre  de  bons  exemples 
en  la  matifere. 

Le  degr^  sup6rieur  du  transfert 
inclut  le  domains  de  la 
concurrence  et  de  la  liberte 
d' exporter,  formalise  par  des 
contrats  "march6  en  main"  qui 
garantissent  1 ' autonomie 
technologique . 

Ces  contrats  sophistiqu^s 
comportent  une  aide  technique 
prolong6e  (basic  engineering) 
parfois  apport6e  par  une 
entreprise  differente,  pour 
allfeger  la  dependance.  La 
mission  couvre  1 'ensemble  de  la 
gestion  des  affaires  tant  au 
point  de  vue  de  1' execution  que 
du  contTole.  L' entreprise  dolt 
communiquer  au  destinataire  les 
concepts  m§thodologiques 
necessaires  et  1 ' aider  ^  adapter 
son  organisation. 


2.2  -  La  coopferation  entre  pays 
occidentaux  est  une 


modalitfe  de  transfert 
Institutlonnalisfe  qui  se 
concrfetise  par  des 
programmes  spfeclfiques. 


La  cooperation  peut  etre 
bilaterale  ou  multilaterale, 
elle  peut  intervenir 
ponctuellement  ou  s'inscrire 
dans  un  ensemble  de  recherches 
tant  militaires  que  civiles,  et 
s'appuie  parfois  sur  des 
institutions  adaptees. 


2.2.1  -  La  cooperation  dans  le 

secteur  civil  donne  lieu 
k  des  programmes 
ambitieux. 


Elle  est  le  fait  tantot  des 
Etats,  tantot  des  entreprises, 
et  les  plus  brillants  succes 
sont  bien  connus.  Concorde, 
Airbus,  le  moteur  CFM-56 
developp6  par  la  SNECMA  avec 
General  Electric,  la  fusee 
ARIANE . . . 

La  CEE  a  souhaite  favoriser  la 
diffusion  des  techniques  et 
optimiser  I’emploi  des 
ressources  financieres  en 
coordonnant  la  recherche  au  sein 
de  vastes  programmes,  cofinances 
par  les  industriels.  Quatre  axes 
prlncipaux  ont  ete  retenus  : 

-  les  technologies  de 
1 ' information  absorbent  45  %  des 
credits  pour  les  programmes 
ESPRIT,  RACE,  DELTA,  DRIVE,  AIM 


-  Les  technologies  industrielles 
(materiaux,  chimie,  textile...) 
font  1' Ob jet  du  programme  BRITE, 

-  BAP,  FLAIR,  ECLAIR  concernent 
les  ressources  biologiques  ; 

-  enfin  dans  Is  domains  de 
I'energie,  la  communaute  a  cree 
les  programmes  TELEMAN  st  JOULE. 
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Le  pro jet  EUREKA  regroupe  19 
pays  et  depasse  done  le  cadre  de 
la  CEE.  II  est  destine  a 
promouvoir  la  recherche  dans  les 
technologies  de  pointe,  en  vue 
d'accroitre  la  compStitivitd 
europ6enne . 


2.2.2  -  La  coopferatlon  militaire 
rev6t  des  aspects 
particuliers ♦ 

L' armament  etant  un  facteur  de 
souverainete,  les  gouvernements 
sont  le  plus  souvent  A  1* origins 
de  ces  cooperations  pour 
lesquelles  ils  ont  mis  en  place 
des  institutions  specif iques. 


2. 2. 2.1  -  Les  cooperations 

bilaterales  sont  tres 
nombreuses . 


C'est  entre  les  pays  de  I'OTAN 
que  s'etablissent  le  plus 
facilement  des  cooperations 
fondees  sur  la  compiementarite 
industrielle  et  I'equilibre  des 
6changes.  Si  la  France,  pour  des 
raisons  techniques  et 
financieres  a  pour  partenaires 
principaux  la  RFA,  la  Grande 
Bretagne  et  les  Etats-Unis,  tous 
les  pays  de  1 ' OTAN  sont 
concernes  par  des  accords 
bilateraux.  Les  accords  prennent 
la  forme  d'un  Memorandum 
d' Entente  (MDE/MOU)  qui  presente 
la  particularite  de  constituer 
un  engagement  international 
insusceptible  de  recours  devant 
une  juridiction. 


2. 2. 2. 2  -  Les  cooperations 
multilaterales  se 


"“1 

d6veloppent  dans  le  • 

cadre  d' institutions  ‘ 

adaptees . 

! 

Ceux  d ' entre  elles  mdritent  une 
attention  particuliere  :  la  CDNA 
et  le  GEIP. 


1.  la  Conference  des  Directeurs 
Natlonaux  d ' Armement  a  remplace 
en  1966  le  Comite  de  1' Armement 
dans  1 'organisation  de  I'OTAN. 
Places  sous  1' autorite  du 
conseil,  elle  dispose  de  7 
groupes  principaux  :  des  groupes 
adaptes  aux  3  armees  (terre, 
air,  mer)  un  groups  de  recherche 
de  defense,  un  groups 
interarmees  sur  les 
communications  et 
1 'eiectronique,  un  groups 
consultatif  d' industriels  (NIAG) 
et  un  groups  consultatif  sur  les 
pratiques  d' acquisition 
(AC/313). 

Succedant  A  un  groups  sur  la 
propriete  intellectuelle, 

1' AC/313  a  ete  cree  en  octobre 
1981  pour  etudier  les  mecanismes 
legislatifs,  contractuels, 
financiers  et  administratifs  des 
realisations  d' armement  en 
cooperation,  en  vue  d'harmoniser 
les  pratiques,  de  faciliter  les 
procedures  contractuelles,  de 
reduire  les  coQts  et  de 
promouvoir  la  cooperation  entre 
les  gouvernements  et  les 
industriels. 


Le  groups  etablit  des 
recommandations,  publiees  dans 
la  serie  "AACP",  qui  portent 
principalement  sur  la 
negociation  des  accords  de 
cooperation. 
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Le  groups  a  d6velopp6  en 
partlculier  des  lignes 
directrices  pour  la  fixation  des 
prlx,  les  probl6mes  de  change, 
la  responsablllte  en  cas  d' usage 
llldgal  de  brevets,  les  dommages 
causds  aux  tiers,  les  ^changes 
d ' Inf ormatlons  techniques,  la 
selection  des  fournlsseurs. 

Dans  le  prolongement  des 
Initiatives  prises  par  la  CDNA 
pour  promouvolr  1 'exploitation 
des  technologies  6mergentes,  11 
a  dtabll  dlverses  raesures 
pratiques  pour  encourager  des 
contacts  precoces  entre 
Industrials  et  gouvernements  4 
partlr  de  models  type  de 
declaration  d ' Intdret  et  de 
declaration  d' Intention,  ou 
encore  en  proposant  dfes  crlt6res 
de  r6partltlon  des  coQts  et  du 
travail . 

Le  groupe  AC/313  a  6galemcnt  mis 
au  point  une  llste  type  des 
points  a  prendre  en 
consideration  pour  r^dlger  un 
Memorandum  d' entente  de 
programme  (PMOU)  qul,  vjlgne  e 
I'ouverture  du  programme,  pose 
les  prln-  clpes  fondamentaux  de 
la  cooperation  pour  touts  les 
phases  du  programme 
( falsablllte,  developpement, 
fabrication,  maintenance, 
retralt  du  service). 

Pour  faclllter  la  negociatlon 
avec  les  Industrials  des 
contrats  ndcessalres  aux 
programmes,  le  groupe  a  consulte 
le  NIAG  et  mis  au  point  des 
IJgnes  directrices  pour  les 
etudes  de  falsablllte  et  les 
developpements  ;  dans  ce  dernier 
cas,  des  examples  de  clauses 
sont  proposees. 

Le  groupe  a  enfln  propose  des 
mecanlsmes  pour  assocler  aux 
developpements  les  pays  dont  les 
Industries  de  defense  sont  peu 


developpees,  de  maniere  e  leur 
permettre  d'etendre  leur  base 
technologlque,  ou  encore  des 
procedures  pour  raccourclr  le 
deial  de  signature  des 
Memorandum  d' entente,  et  e 
egalement  contribue  aux 
reflexions  d'un  groupe  ad-hoc 
sur  les  Incidences  sur  les 
acquisitions  de  defense  des 
negoclations  sur  les  forces 
conventionnelles  en  Europe 
(FCE),  en  partlculier  pour  la 
concurrence  transfrontaliere,  le 
juste  retour  et  les  transferts 
de  technologle. 

Les  travaux  en  cours  concernent 
des  exemples  de  clauses  de  MDE, 
une  clause  contractuelle  de 
propridtd  intellectuelle  des 
logiciels,  le  coQt  global  de 
possession,  les  questions 
d ' impositions . . . 

Les  recommandations  de  1 'AC/313 
paraissent  importantes  dans  la 
mesure  od  elles  pr6figurent  un 
droit  international  de  la 
cooperation  d'armement  d,ont  les 
instruments  juridiques  restent  k 
etablir. 

2.  Le  groupe  Europden 
Independant  des  programmes 
(G.E.I.P)  a  6te  fonde  le  2 
fevrier  1976  par  les  pays 
europdens  de  1 'Alliance 
Atlantique,  k  I'epoque  la  RFA, 
la  Belgique,  le  Danemark,  la 
France,  la  Grece,  I'ltalle,  le 
Luxembourg,  la  Norvege,  les 
Pays-Bas,  le  Royaume-Uni  et  la 
Turquie.  L'Espagne  et  le 
Portugal  ont  re joint  k  une  date 
ultdrieure. 

La  "charte  du  GEIP",  qul  a  et§ 
approuv6e  alors,  prdsente  les 
quatre  objectifs  de  cette 
dimarche,  extraits  de  la 
resolution  commune  du  2  fdvrier 
1976  ; 


-  "Permettre  un  emploi  efflcace 
des  moyens  financiers  affect6s  S 
la  recherche,  au  d6veloppement 
et  a  1 ' acquisition  de  materiel  ; 

-  accroitre  la  standardisation 
et  1 ' interoperability  des 
materiels,  ce  qui  facilitera 
aussi  la  cooperation  dans  les 
domaines  de  la  logistique  et  de 
1 ' entrainement. 


-  assurer  le  maintien  d'un  saine 
base  industrielle  et 
technologique  europeenne  dans  le 
domaine  de  la  Defense, 

-  accroitre  on  meme  temps  le 
poids  de  1' Europe  dans  ses 
rapports  avec  les  Etats-Unis  et 
le  Canada. " 


II  convient  de  souligner  que  le 
GEIP  est  etabli  sur  la  base  de 
cette  charte,  mais  sans  passer 
par  un  traite  au  niveau  des 
Etats.  Ceci  implique  notamment 
que  le  GEIP  ne  dispose  pas  d'une 
personnallte  juridique  propre, 
ne  peut  pas  s ' appuyer  sur  les 
reglementations  et  juridictions 
applicables  aux  organismes 
internationaux,  et  nctamraent  ne 
peut  pas  detenir  de  bien  propre, 
ni  passer  de  contrats  en  son 
nom.  II  doit  done  s' appuyer  sur 
les  dispositions  r6glementalres, 
juridiques  et  contractuelles  des 
pays  participants. 


I  -  La  structure  de 

fonctionnement  du  GEIP. 


Pour  atteindre  ses  objectifs,  le 
GEIP  s' est  dote  d'une  structure 
articul6e  autour  de  3 
commissions  et  2  groupes 
speciaux  subordonnes  aux 
Directeurs  Nationaux  d'Armement. 

Ceux-ci  rendent  compte  depuis 
novembre  1984  aux  ministres  de 


la  Defense  des  pays  membres,  qui 
constituent  1' echelon  superieur 
du  GEIP  et  qui  procurent  e  ses 
travaux  une  tres  haute 
visibilite. 

La  Commission  I  traite 
1 'harmonisation  des  besoins  et 
des  specifications  des  produits 
futurs,  et  couvre  les  programmes 
en  cooperation  e  plus  long 
terme. 

La  Commission  II  traite  de  la 
cooperation  europeenne  en 
matiere  de  recherche.  Cette 
cooperation  comprend  notamment 
la  mise  en  oeuvre  du  programme 
"EUCLID"  (European  Cooperation 
for  the  Long  term  In  Defense) , 
ou  les  pays  sont  appel6s  e 
harmoniser  leurs  efforts  dans 
onze  domaines  reputes 
prioritaires  ( les  "Common 
European  Priority  Areas"  CEPA) 
et  ck  s' engager  concretement  sur 
des  pro jets  de  Recherche  et  de 
Developpements  Exploratoires 
(Research  and  Technology  Project 
RTP). 

Vingt  six  pro jets  sont  entres  en 
1990  en  phase  de  definition. 
Leurs  arrangements  techniques 
devralent  §tre  sign6s  au  cours 
des  prochain  mois  et  la  plupart 
devralent  faire  ainsi  I'objet 
d'appels  d' off res  des  cette 
ann6e. 

La  somme  des  engagements  pour 
ces  vingt  six  projets  est  de  71 
MECUS  pour  1991  et  de  80  MECUS 
pour  1992. 

La  Commission  III  traite  des 
procedures  et  des  affaires 
r6glementalres  et  contrac¬ 
tuelles,  dans  le  but  de 
faciliter  les  operations 
Internationales  et 
1 ' europeanisation  des  affaires 
d'armement.  A  ce  titre,  elle 
s'interesse  aux  grands  principes 
et  procedures  d'ouverture  des 
marches  d'equipement  de  defense. 
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Cette  commission  s'appuie  sur 
les  travaux  de  divers  groupes 
sur  des  sujets  plus  sp6cialis6s 
tels  gue  : 

-  la  compdtition  et 

1 ' dlargissement  des  appels 
d' off re, 

-  le  juste  retour, 

-  le  traitenient  des  pays  en 
developpement  industrial 
(Developing  Defense  Industries  - 
DDI  -  principalement  Turquie, 
Grece  et  Portugal ) , 

-  les  transferts  de  technologie 
et  les  droits  de  propri6t6 
industrielle. 


-  Un  groupe  special  sur  les 
communications  (Task  Force  C  3  - 
communicatlon-controle-et 
commandement )  a  6te  6tabli  dans 
le  but  de  permettre  a 

1 ' Industrie  europ6enne  de  se 
preparer  aux  importantes 
opdrations  prdvues  par  1 ' OTAN 
pour  renouveler  ses 
infrastructures  de  C3  dans  les 
20  prochaines  annees.  Les 
travaux  portent  actuellement  sur 
1 ' etablissement  de  normes  et 
standards,  1' Evaluation  de 
differentes  architectures,  et  la 
resolution  des  points  durs 
technologiques . 

-  Un  groupe  ad-hoc  (AHG  "1992") 
charge  d' analyser  les 
consequences  du  marchE  coramun 
europEen  sur  les  activitEs  du 
GEIP,  dont  le  mandat  est 
actuellement  en  cours 

d' approbation. 


En  parallEle  E  cette  structure 
Etatique,  les  industriels 
EuropEens  ont  la  possibilltE 
d'harmoniser  leur  vues  au  seln 
du  "Groupe  des  Industriels 
EuropEens  de  la  DEfense" 
(European  Defense  Industrial 
Group  -  EDIG ) . 


2.3  -  Les  transferts  de 

technologie  peuvent  aussi 
etre  informels  voire 
illEqaux. 


2.3.1  -  Ils  nEcessitent  des 

structures  de  recueil  du 
renseiqnement . 

L'URSS  semble  avoir 
particulierement  dEveloppE  ce 
domaine  en  articulant  son 
systEme  de  recueil  du 
renseignement  scientifique  et 
technique  autour  de  la  VPK 
(Commission  du  PrEsident  du 
Conseil  des  Ministres ) .  La  VPK 
est  chargEe  de  dEterminer  les 
axes  de  recherche  du  KGB,  du 
GRU,  du  GKNT  et  de  I'agence  IV 
chargEe  de  contourner  les 
controles  du  COCOM,  le  KGB  Etant 
plus  particuliErement  chargE  de 
coordonner  les  efforts  des 
satellites,  dont  la  production 
devrait  diminuer.  Alnsi  I’URSS  a 
perdu  I'aide  des  services 
d'Allemagne  del'Est 
(principalement  la 
Hauptverwaltung  fUr  Aufkiarung). 


2.3.2  -  Les  transferts  illEqaux 
ou  informels  s'appuient 
sur  des  documents 
scientifiques  ou  des 
matEriels. 


Les  controles  douaniers  sont 
trEs  diff idles  E  mettre  en 
oeuvre  et  certains  spEcialistes 
admettent  que  les  probabilitEs 
de  dEtection  d'un  dEtournement 
sont  minlmes.  Certains  matEriels 
sovlEtiques  prEsentent  ainsi  des 
ressem-  blances  Etonnantes  avec 
les  matEriels  occldentaux  : 
missiles  ATOLL  et  Sidewinder, 
Illyouchine  86  et  Boeing  747, 
Illyouchlne  67  et  Lockeed  C  141, 
le  SST  Tupolev  et  le  Concorde. 

Au  niveau  des  Equipements,  le 
"reverse  engineering"  est  encore 
plus  difficile  E  mettre  en 
Evidence. 
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Ainsi,  doit-on  traduire  "design 
par  dessin  oil  conception  ? 


Les  "technologies  demembrees" 
sont  des  connaissances 
scientifiques  divulgu6es  lors  de 
collogues  ou  qui  tigurent  dans 
les  notices  techniques, 
instructions  de  fabrication, 
plans,  ou  rapports  d* Evaluation 
des  matEriels.  Pour  empEcher  ce 
type  de  transfert,  il  faudrait 
interdire  1 ' accEs  des  pays 
hostiles  aux  rencontres 
scientifiques,  et  exercer  un 
controle  des  technologies 
dEmembrEes  telles  que  les 
instructions  de  fabrication  qui 
sont  consldErEes  comme  Etant  un 
moyen  efficace  de  transfert. 

Les  risques  de  detournement  sont 
done  rEels  et  ils  llmitent  la 
volontE  d'ou-  verture  des 
dEtenteurs  de  technologic,  mais 
meme  lorsqu'il  y  a  volontE  de 
transfErer,  I'opEratlon  peut 
rencontrer  de  nombreux 
obstacles. 


Ill  -  Les  obstacles  sont 
d'ordres  culturel, 
Economique,  technique, 
politique. 

3.1  -  Les  obstacles  culturels 
sont  linguistiques  et 
sociologiques . 


3.1.1  -  L' absence  de  langage 
commun  souleve  des  difficultes 
parfois  Inattendues. 

II  s'aglt  d'abord  de  la 
comprEhenslon  mutuelle, 
compllquEe  par  1' usage  mal 
maitrisE  de  1' anglais  par  des 
non  anglophones.  Les  latins 
semblent  particuliErement 
handicapEs  en  raison  des  dErives 
de  sens  de  mots  d'origine  latine 
incorporEs  dans  1 ’ anglais . 
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L ' imprEcision  de  certains 
concepts  divise  les  a'*',.-  ..''houes 
eux  m§me  et  on  peut  y  'O-r  .'a 
raison  du  dEveloppement 
professions  juridiques  aux 
Etats-Unis. 


Le  choix  de  la  langue  de 
rEdactlon  d'un  accord 
multilatEral  peut  se  rEvEler 
dElicat  :  dEs  lorsqu'un  pays 
demande  une  traduction  dans  sa 
langue,  tous  les  participants  se 
sentent  tenus  E  la  meme 
exigence,  mais  il  y  a  peu  de 
chances  que  toutes  ces  versions 
faisant  Egalement  foi  soient 
parfaitement  conformes. 


3.1.2  -  Les  obstacles 
sociologiques  rEsultent  des 
rapports  Etroits  entre  la 
technique  et  la  culture. 

Ils  se  rencontrent  surtout  dans 
les  relations  avec  les  pays  du 
Sud. 

Denis  GOULET  (3)  observe  que  la 
technologie  occidentale  repose 
sur  quatre  valeurs  essentielles 
qui  rentrent  en  conflit  avec  les 
cultures  vernaculaires  du  Tiers 
Monde . 

1.  La  rationnalitE  s’ oppose  E 
une  vision  syrabolique  et 
mythique; 

2.  la  notion  d'efficacite  repose 
sur  un  raisonnement  d’ exclusion 
ou  d ' inclusion  d ' un  paramEtre 
particulier.  L'approche 
pragmatique  et  mEcaniste  de 
I'efficacitE  par  1' Occident  ne 
prend  pas  tou jours  en  compte  les 
valeurs  morales,  religleuses, 
famlliales. 


Cette  attitude  6volue  cependant 
car  le  facteur  "pollution"  est 
de  mieux  en  mieux  pris  en  compte 
:  1 ' environnement  est  devenu  une 
"internalit6" . 

3.  La  technique  est  fondee  sur 
la  confrontation  des  faits 
humains  et  naturels,  et  decoupe 
la  r4allt6  pour  rSsoudre  des 
probleraes.  Cette  approche  n'est 
pas  compatible  avec  1* attitude 
contemplative  et  le  sentiment 
d'harmonle  gui  donne  aux 
individus  de  certaines  societ6s 
conscience  d'appartenir  &  un 
"tout"  Indivisible. 

4.  Enfin,  1* occidental  possede 
une  vision  promgthSenne  de 
I'Univ.'jrs.  Les  forces  de  la 
nature  sont  "utilisdes"  et  leur 
existence  ast  en  rapport  avec 
leur  utilite. 


Ces  guatre  differences 
expliquent  le  malaise  de 
certaines  cultures  face  e  la 
technologle. 


3.2  -  Les  obstacles  6conomiques. 


3.2.1  -  Le  transfert  de 
technologle  ne 
correspond  pas  toujours 
aux  besoins. 


3. 2. 1.1  -  L' adaptation 

economlgue  est  parfois 
negligee  au  profit  du 
mlmetlsme 
technologique . 

C'est,  un  probieme  gui  est  porte 
e  son  paroxysme  dans  les  pays  du 
Tiers  Monde  mals  11  concerne 
aussi  les  entreprlses 
occidentales  confrontees  d  un 
cholx  de  technologle. 

Les  PVD  acquierrent  souvent  des 
techno-  logies  utllisant  une 


combinalson  de  facteurs  de 
production  (capital  et  travail) 
gui  n'est  pas  optimale  dans  leur 
contexte,  et  cette  situation 
results  d'une  conjonction 
d ' interets  : 

-  les  experts  objectent  que 
1' adaptation  serait  trop 
onereuse  ou  d6graderait  les 
performances ; 

-  la  nouvelle  technologle 
valorise  le  receveur  et  peut 
le  pousser  a  des  operations  de 
prestige, 

-  le  transf6reur  ne  souhaite  pas 
diffuser  une  technologle 
alternative  et  concurrente. 

Ce  mimetisme  technologique  est 
n6faste  car  il  renforce  les 
liens  de  dependence  et  empeche 
I'acquereur  d’arriver  e  terms  e 
1 ' autonomle  technologique . 


3. 2. 1.2  -  L’inadiquation  des 
besoins  se  rencontre  aussi  dans 
les  cooperations  militaires. 


Pour  qu'une  cooperation  de 
defense  s'instaure,  il  faut  une 
conjonction  des  calendriers  de 
renouvellement  et  un  accord  sur 
la  definition  du  produit  et  la 
repartition  du  travail.  Sur  ce 
dernier  point,  les  travaux  menes 
e  I'OTAN  contribuent  largement  A 
la  definition  de  besoins 
communs,  mals  ces  besoins  ont 
souvent  ete  d6finis  par 
I'enveloppe  des  besoins  des 
divers  participants  et  non  pas 
par  le  noyau  commun.  Cela 
conduit  e  des  produits  trSs 
sophistlques,  pour  assurer  la 
polyvalence  des  missions,  et 
done  tres  cher,  parfois  meme 
trop.  Aussi  beaucoup  de 
programmes  ne  voient  pas  le  jour 
ou  sont  abandonnes  e  une  phase 
pr6coce  (cf  NFR  90). 
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Des  habitudes  dlf£6rentes  dans 
la  gestlon  des  pares  de 
materials  a  longtemps  constltuS 
un  obstacle  ^  la  cooperation 
europSenne  en  matiere  de 
bllndes,  certains  pays 
fonctionnant  avec  deux 
generations,  ce  gui  Impose  des 
renouvellements  tous  les  15  ans, 
d'autres  renouvelant  1' ensemble 
du  pare  tous  les  30  ans.  Une 
evolution  des  cultures 
permettant  d'harmonlser  les 
calendrlers  semble  toutefols  se 
desslner. 

La  repartition  du  travail 
constltue  egalement  une  pierre 
d ' achoppement  de  taille  :  la 
loglgue  de  mlse  en  commun  de 
capacites  compiementalres  est 
contrariee  par  la  volonte  des 
pays  de  profiter  de  ces 
cooperations  pour  combler  leurs 
retards  technologlgues,  en  se 
chargeant  predsemment  des 
parties  qu'ils  "ne  savent  pas 
faire" .  Les  programmes  les  plus 
recents  comportent  une  forte 
part  de  loglciels  ou 
d ' eiectronique  avancee.  C'est 
cette  partle  noble  qui  est 
revendiqu6e  par  tous  les 
partenaires  qui  y  voient  une 
possibilite  relativement  peu 
onereuse  de  faire  progresser 
leur  Industrie  dans  des  domaines 
decisifs  pour  1  avenir. 


La  volonte  d'impliquer  les  pays 
dont  1' Industrie  de  defense  est 
en  developpement  (DDI)  se  heurte 
e  une  double  difflculte  :  les 
pays  "riches"  devraient  accepter 
de  financer  en  grande  partle  des 
d6veloppements  mettant  en  jeu 
des  technologies  essentielles 
qui  seralent  realises  dans  les 
pays  qi 1  ne  disposent  pas  de  ces 
techno'  •  gies  ( sauf  e  accepter  le 
prlncij.  de  Peter  "Chacun  doit 
faire  ce  qu'il  n' arrive  pas  e 
faire"). 

Cela  constitue  un  risque 
technique  difficile  e  assumer  et 
se  heurte  e  1' opposition  des 
industriels  qui  n'envisagent  pas 
spontanement  de  renoncer  e  des 


contrats  prometteurs,  surtout  si 
cela  doit  multiplier  les 
concurrents  et  augmenter  une 
capacit6  de  production  d6jS 
exc^dentalre . 


3.2.2  -  Les  proprlfetalres  de  la 
technologie  veulent 
feviter  une  concurrence 
indue . 


Pour  limiter  les  risques  de 
concurrence,  les  industriels  qui 
transf^rent  des  technologies 
introdulsent  dans  leurs  contrats 
des  clauses  restrictives 
concernant  la  commercialisation 
ou  m§me  la  production,  et 
veulent  s' assurer  que  leurs 
technologies  ne  seront  par 
indOment  disst^min&es. 

La  commercialisation  est 
frSquemment  llmitde  au 
territoire  national  du  receveur, 
ce  qui  prfeserve  pour  le 
transffereur  les  autres  marches. 

Les  conditions  de  production 
peuvent  aussi  §tre  am§nag6es  en 
imposant  1 ' approvlslonnement  en 
matl6res  premieres  ou  sous 
ensembles  aupr^s  du  transf6reur, 
ou  encore  en  llmitant  la 
production  A  un  produit,  ou  une 
cat§gorie  de  produits,  et  qui 
peut  aller  jusqu'd 
1' interdiction  de  modification. 

Le  soucl  essentlel  des 
industriels  est  en  effet  de  ne 
pas  §tre  d6poss6d§s  de  leur 
technologie  sans  contrepartie . 

Le  risque  de  dissemination  non 
maitrisee  est  r6el  dans  les 
programmes  militaires  en 
cooperation.  La  confidentlalite 
des  informations  echangees  entre 
pays  participants  est  certes 
garantie  entre  pays 
participants,  e  la  suite  d'un 
accord  OTAN  de  1970  sur  la 
communication,  d  des  fins  de 
defense,  d ' informations 
techniques  faisant  I'objet  de 
droits  de  propriete,  qui  Impose 
des  mesures  de  protection 
efficaces. 
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Mais  les  pays  divergent  sur  la 
portae  de  1* expression  "d  des 
fins  de  ddfense",  les  amdrlcains 
en  particulier  estimant  qu’elle 
les  autorise  &  transmettre  les 
droits  de  reproduction  acquis 
dans  un  programme  en 
coopdration,  d  des  pays  qui 
n'auraient  pas  financd  ce 
programme,  et  dventuellement 
sans  contrepartle,  dans  le  cadre 
de  leurs  programmes  d'alde 
gratuite  ( grant  aid ) .  Les  autres 
membres  de  I'OTAN  contestent 
cette  Interprdtation,  et  elle 
Inquldte  beaucoup  les 
industriels  qui  sont  d'allleurs 
amends  blen  souvent  d 
autoflnancer  une  partie  des 
ddveloppements . 


3.2.3  -  Les  transferts  de 
technologle  sont 
ondreux . 


Dans  le  cas  de  transfert  minimal 
(licence)  le  coQt  supportd  par 
le  receveur  comprend  non 
seulement  les  redevances  mais 
aussi  le  coQt  de  1' adaptation  d 
la  nouvelle  technologle  ;  le 
rapport  coQt/efficacitd  peut 
dtre  mddiocre  dans  les  i^ays  peu 
industrialises.  Les  transferts 
plus  efflcaces  (cf  2.1.3  ci- 
dessus)  sont  encore  plus  ondreux 
et  induisent  un  probleme  de 
flnancement. 


Tout  transfert  se  caractdrlse 
par  deux  flux  :  un  flux 
technologlque  du  centre  vers  la 
pdrlphdrie,  et  un  flux  financier 
dans  1' autre  sens.  Ce  dernier 
suppose  une  accumulation  de 
capital  d  la  pdrlphdrie  qui 
n'existe  pas  et  est  pallide  par 
1 ' emprunt . 

Les  PVD  se  sont  done  endettds, 
parfois  d  des  niveaux  excessifs, 
avec  les  corsdquences  que  I'on 
connalt.  La  ddpendance 
technologlque  s' est  done  doublde 


d'une  ddpendance  flnancldre.  La 
situation  ne  pourra  dtre 
maitrlsde  d  I'avenlr  que  par  la 
mise  en  oeuvre  d'une  politique 
globale  visant  d  faire  des 
transferts  de  technologle 
1' Instrument  ralsonnd  du 
ddveloppement  scientiflque  et 
technique  des  pays 
bdndf iciaires . 


3.3  -  Les  transferts  de 

technologle  peuvent  dtre 
contrarids  par  des 
considdrations  politigues. 


3.3.1  -  Les  transferts  de 

technologle  sont  un 
instrument  du  dialogue 
diplomatigue. 


La  volontd  des  pays  occidentaux 
de  faire  respecter  des  valeurs 
supdrleures  telles  que  les 
Droits  de  1' Homme  ou  le  respect 
du  droit  international  a  conduit 
d  diverses  reprises  d  pratiquer 
des  embargo  dconomiques  qui  ont 
visd  par  exemple  I'Afrique  du 
Sud,  la  Chine  ou  I'lrak. 

Les  mesures  sont  appllqudes  avec 
plus  ou  moins  de  Constance  et 
leur  efficacitd  politique  est 
incertaine. 


3.3.2  -  Les  institutions 

Internationales  restent 
d  mettre  en  place. 


Les  rdflexions  mendes  d  la  suite 
de  1' accord  sur  les  FCE  ont 
confirmd  I  a  volontd  de 
promouvoir  les  transferts  de 
technologle  et  ont  mis  en 
dvldence  1' absence  d'une 
organisation  spdcifique  qui 
serait  chargde  de  les 
ddvelopper,  mais  il  ne  semble 
pas  que  cette  constatatlon 
conduise  immddlatement  d  des 
ddmarches  positives. 


) 
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En  revanche  11  parait 
inevitable,  dans  un  contexte  de 
diminution  previslble  des 
budgets  militaires,  de  recourlr 
davantage  h  la  concurrence 
Internationale.  L' extension  d 
1 ' ensemble  de  1 ' OTAN  des 
procedures  d ' ouverture 
reciproque  des  marches 
d'armement,  imltees  de  1' accord 
franco  brltannlque  d' achats 
croisds,  est  une  hypothdse  qui 
n'est  pas  ecartde. 

Cela  pourrait  conduire  A  terme  A 
une  division  du  travail  dont  les 
consequences  strategiques 
doivent  etre  envlsagdes. 


3.3.3  -  Le  caractere  strategique 
de  1’ Industrie 
d'annement  interdit  une 
division  systematique  du 
travail. 


La  loglque  dconomigue  voudralt 
que  I'on  confle  la  production 
d'un  type  de  materiel  au  pays  le 
plus  efficace. 

Cette  concentration  des  sources 
est  deje  difficile  d  rdallser 
dans  chaque  pays,  les  donneurs 
d'ordres  considdrant  que  le 
maintien  d'une  concurrence 
constitue  une  garantie  pour  les 
prix. 


1 

Mais  1 ' augmentation  du  coQt  des  | 

armaments  conduira  \ 

necessairement  d  une  I 

specialisation  qui  n'est 
acceptable  au  niveau  des 
materials  complets.  Elle  peut 
toutefols  etre  envlsagee  au 
niveau  des  composants,  la 
dependence  mutuelle  reforgant 
les  solidarites.  Une  telle 
evolution  est  sans  doute 
souhaitable  economlquement  niais 
le  niveau  actual  de 
1 ' integration  politique  en 
Europe  par  example  ne  permet  pas 
de  penser  que  les  Etats  sont  d 
la  vellle  de  renoncer  d 
1' instrument  majeur 
d ' independance  natlonale  que 
constitue  une  Industrie 
d'armement  autonome. 

La  France  joue  un  role 
determinant  dans  les 
ndgociations  sur  1 ' Europe  de  la 
sdcurite  et  de  la  defense. 

L' edification  de  cette  Europe  de 
la  ddfense  est  d'abord  une 
ddmarche  politique  et  on  assists 
d  des  progrds  spectaculaires  de 
ce  point  de  vue,  qui  ne 
remettent  pas  en  cause 
1* Alliance  mais  au  contraire 
visent  d  la  renforcer. 

Ce  mouvement  passe  par  un 
ddveloppement  accru  des 
cooperations  industrielles  qui 
sont  d  la  base  des  transferts  de 
technologies. 


I 
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The  COCOM  meeting  held  in  Paris  on  23  and  24  May  1991, 
at  the  time  these  lines  were  written,  attracted  the  attention  oC 
the  media,  who  had  already  become  aware  of  the  problem  of 
transfers  of  technology  during  the  Gulf  crisis. 

This  meeting  highlighted  the  government’s  problem  of  how 
to  define  a  simple  set  of  lines  of  conduct  relating  to 
technology  for  military  use.  This  problem  is  not  very 
ditferent  from  the  questions  the  industrialists  arc  asking 
themselves:  should  wo  cooperate,  should  we  sell,  should  we 
buy? 

The  meaning  of  the  expression  "transfer  of  technology”  is 
uncertain  because  it  groups  together  two  ill-defined  terms. 
Whereas  the  first  seems  to  cover  the  legal  meaning  — 
transmission  of  rights,  the  second  deserves  closer 
c.\amiiiation  since  its  meaning  has  changed. 

It  has  developed  from  its  etymological  definition  of  the 
study,  discussion  or  science  of  techniques,  to  that  of  a  whole 
scries  of  data,  skills,  methods  and  tools  relating  to  the 
design,  production,  testing  or  use  (installation,  exploitation, 
maintenance,  repair  and  revision)  of  goods  or  processes. 

This  definition  has  sometimes  been  criticized  in  that  it 
places  both  tangible  resources  (information,  methods,  tools) 
and  intangible  resources  (savoir-faire,  know-how)  on  the 
same  level.  However,  these  two  aspects  deserve  equal 
attention  since  the  implementation  of  tools  and  methods  is 
sometimes  impossible  without  know-how. 

Moreover,  in  current  usage  the  word  technology  has 
connotations  with  sophisticated  techniques,  ones  that  are 
difficult  to  implement  or  even  require  substantial 
investments  (electronics,  nuclear  industry). 

Transfer  of  technology  takes  place  when  one  party,  which 
has  thorough  knowledge  of  a  production  or  administrative 
process,  puts  another  party  in  the  position  of  being  able  to 
implement  that  process  —  in  its  original  state  or  in  an 
adapted  form  —  independently,  in  a  variable  amount  of 
time,  thus,  where  appiicable,  enabling  it  to  innovate  by  using 
the  process  as  a  starting  point. 

There  is  therefore  a  situauon  of  imbalance  between  die  two 
parties  which  is  especially  sensitive  when  it  involves 
industrialists  from  countries  with  very  different  technical 
levels,  as  is  the  case  in  North-South  relationships. 

If  we  look  at  history,  we  find  that  transfers  of  technology 
used  to  take  place  informally  (gunpowder,  the  compass  or 
printing)  but  the  intensification  of  such  transfers  in  the  age  of 
the  industrial  revolution  led  the  Europeans  to  formalise 
them  in  a  common  framework:  this  was  the  aim  of  the  Paris 
Convention  of  20  March  1883. 

Ihe  emergence  of  a  hostile  bloc  after  1945,  followed  by  the 
developing  countries'  desire  for  access  to  Western 


technology,  brought  with  them  a  change  m  the  parameters  of 
the  industrial  sector  in  the  political  and  economic  field. 

In  fact,  potential  purchasers  of  technology  may  include 
nationals  of  Western  countries  and  of  the  countries  of 
Eastern  Europe  as  well  the  developing  countries,  and  any 
transfer  gives  rise  to  a  different  set  of  problems  depending 
on  the  country  at  the  i  .-ceiving  end,  which  in  extreme  cases 
(hostile  developing  countric.s)  involves  economic,  political 
(strategic)  and  legal  considerations. 

Accordingly,  no  general,  universal  recommendation  can  be 
laid  down  in  this  field,  since  transfers  of  technology, 
corresponding  to  a  wide  variety  of  different  end  uses,  arc 
concluded  by  means  of  a  very  wide  variety  of  modalities  with 
a  view  to  overcoming  difficulties  of  every  sort. 

1.  THE  END  USES  OF  TRANSFERS  OF 
TECHNOLOGY  ARE  MANY  AND  VARIED 
TVansfers  of  technology  respond  above  all  to  countries'  or 
industrialists'  desire  to  maintain  their  position  in  the 
forefront  of  international  competition  by  means  of  technical 
progress. 

Exchanges  of  this  kind  therefore  fall  into  a  political  context 
of  industrial  strategy  and  appropriate  legal  instruments  arc 
used  to  implement  them. 

1.1  The  Basic  Motivations  are  Technical  Ones 
However,  they  arc  very  disparate  and  a  distinction  should  be 
drawn  between  transfers  to  the  South,  the  East  and  the  West. 

1.1.1  Transfers  lo  the  Developing  Countries  can  be  yietved 
as  the  Key  to  Future  Economic  Development 

They  are  often  the  subject  of  inter-state  agreements  or 
agreements  between  a  company  and  a  public  authonty,  in 
view  of  the  lack  of  credible  interlocutors  in  the  private  sector 
and  the  strategic  interest  of  the  transfer  for  the  country  at  the 
receiving  end  as  a  whole. 

The  developing  countries’  technological  assets  are  very 
limited  and  their  primary  needs  are  in  the  agricultural  sector. 
However,  this  sector  is  not  always  given  priority  since  it  does 
not  appear  desirable  to  create  underemployment  which 
could  well  result  from  excessively  rapid  growth  in 
agriculmral  productivity.  Moreover,  such  productivity 
necessitates  an  industrial  diversion  in  order  to  produce  tools 
or  fertilizers. 

Over  and  above  basic  needs,  many  developing  countries 
have  embarked  on  ambitious  industrial  development 
programmes  and  have  given  pricrity  to  prestige  operations, 
supported  by  Western  countries  but  sometimes  doomed  to 
failure. 

The  Southern  nations  do  not  all  fall  into  the  same  category 
and  the  impact  of  transfers  of  technology  varies 


considerably  depending  upon  whether  they  benefit  African 
countries  or  the  bright  lights  of  the  Far  East.  The  example  of 
Newly  Industnallsing  Countries  like  South  Korea  is 
evidence  that  transfers  of  technology  are  a  powerful  tool  of 
economic  development,  provided  that  the  technological 
divide  is  not  too  great.  Fernand  Braudel's  analysis  (Rcf.4) 
draws  a  distinction  between  the  countries  of  the  centre 
(Western  nations)  and  those  on  the  periphery,  with  transfers 
of  technology  revolving  in  a  centrifugal  movement  whose 
impact  is  all  the  more  marked  the  nearer  the  centre  they  are. 

Thus  the  effect  of  acceleration  is  the  most  noticeable 
between  countries  at  the  centre. 

1.1.2  Transfers  of  Technology  between  Hteer/i  Countries 
Lead  to  Cooperation  which  Makes  Use  of  Complementary 
Assets 

The  Western  nations  have  mastered  various  forms  of 
technology,  and  such  transfers  are  commercial  rather  than 
an  aid  to  development. 

Commercial  reasons  are  dominant 
Upstream,  in  the  field  of  research  and  development,  the  aim 
is  to  avoid  both  intellectual  stagnation  and  duplication. 
Exchanges  between  states  are  sometimes  formalised  (e.g. 
Data  Exchange  Agreements  —  DBA  with  the  United 
States).  On  the  other  hand,  companies  do  not  exchange 
information  at  this  level  unless  they  have  first  safeguarded 
their  rights  (patents). 

There  are  also  technical  and  financial  reasons,  as  no  country 
is  any  longer  in  a  position  to  develop  forms  of  technology  on 
its  own.  Transfers  are  then  aimed  at  exploiting 
complementary  assets  with  a  view  to  integrating  the  various 
necessary  technologies  —  part  of  which  can  be  acquired 
from  outside  the  company  —  to  create  a  final  product.  Thus 
a  division  of  labour  is  instituted  which  can  only  be  profitable 
between  countries  or  enterprises  of  the  same  technological 
level  with  similar  financial  capacities  and  needs. 

Such  conditions  are  found  for  example  m  the  NATO 
countries  in  the  military  sector,  or  in  the  Western  aircraft- 
manufacturing  nations.  In  both  these  cases,  the  synergies 
can  only  be  expressed  provided  they  are  preceded  by  the 
harmonisation  of  standards. 

From  the  standpoint  of  micro-economics,  transfers  of 
technology  also  enable  the  enterprise  to  grow,  in  that  on  the 
one  hand,  they  call  for  formalisation  of  technical  knowledge 
and  on  the  other  hand  they  are  an  incentive  for 
developments  to  be  continued  so  as  to  avoid  the  effects  of 
return  competition.  Lastly  the  licence  fees  can  sometimes  be 
a  substantial  source  of  income. 

1.1.3  Transfers  to  the  Countries  of  Eastern  Europe  are  a 
Method  of  Remedying  their  Technological  Backwardness 
The  countries  of  Eastern  Europe  are  behindhand  in  many 
sectors.  Tliere  are  many  different  reasons  for  this:  five  year 
plans  giving  no  incentive  to  new  technologies,  cumbersome 
administration,  the  criteria  for  regulating  the  economy. 

Their  technological  level  is  not  uniform,  but  in  the 
armaments  sector  it  is  equal  or  close  to  that  of  the'  West.  It  is 
not  known  what  percentage  of  the  innovation  was 
contributed  by  these  countries  themselves  and  what  results 
from  unauthorised  transfers  (avoidance  of  barriers  such  as 
COCOM,  or  espionage). 

It  seems  to  be  acknowledged  that  the  USSR  has  resorted  to 
such  methods  but  it  is  difficult  to  measure  the  advantage 
thus  achieved. 


Julian  Cooper  considers  that  the  Soviets  do  not  wish  to 
become  dependent  on  Western  technology  and  that 
especially  in  the  area  of  defence  the  research  is  purely  Soviet 
and  was  initiated  many  years  ago. 

Sutton,  on  the  other  hand,  argues  in  defence  of  the  notion 
that  the  USSR's  economic  development  is  based  on  Western 
technology.  Table  I  appended  lists  legal  or  illicit  transfers 
that  have  had  an  impact  on  military  technology. 

In  the  civil  sector,  the  gap  seems  very  wide  in  the  chemicals, 
automobile  and  data  processing  sectors,  and  generally  in  the 
consumer  durables  industries.  However  the  USSR  is  ahead 
of  the  West  in  some  sectors:  it  sells  licences  in  the  field  of 
welding,  electromagnetic  copper  moulding,  surgical 
instruments  etc. 

The  example  of  the  USSR  shows  that  aside  from  the 
technical  aspects,  transfers  of  technology  also  fall  into  a 
strategic  and  political  context. 

1.2  A  Strategic  and  Political  Context 
Even  apparently  purely  commercial  uses  are  not  exempt 
from  political  considerations  and  follow  the  dictates  of 
strategic,  even  ethical,  objectives. 

1.2.1  Development  is  a  Moral  Obligation 

For  many  years  the  developing  countries  have  been  pressing 
their  claims  especially  to  UNCTAD.  They  aspire  to  a  new 
international  economic  order  and  denounce  the  weight  of 
the  West  in  international  trade.  Western  nations  are  very 
divided  on  the  question  of  North-South  relationships  which 
cannot  be  based  on  economic  principles  in  that  not  only  do 
they  provide  little  financial  return,  but  what  is  more, 
cooperation  may  give  rise  to  redoubtable  competitors  in 
view  of  the  very  low  production  costs  in  the  countries  of  the 
Southern  hemisphere. 

Aid  to  the  developing  countries  accordingly  essentially 
follows  from  motives  of  an  ethical  and  political  nature  which 
are  unlikely  to  meet  with  consensus  in  the  Western  world 
which  is  Itself  divided. 

1.2.2  The  Strengthening  of  Europe  Di  vides  the  West 

The  consolidation  of  the  EEC  over  more  than  thirty  years  is 
the  result  of  a  strong  political  will  which  has  enabled 
Europeans  to  overcome  their  historical  and  idealogical 
divisions  under  the  pressure  of  economic  necessity. 

This  stengthening  of  Europe  is  sometimes  viewed  with 
concern  on  the  other  side  of  the  Atlantic,  and  confrontations 
with  North  America  occur  more  frequently:  we  are  thinking, 
naturally,  of  the  ARIANE  and  AIRBUS  which  call  the 
technological  leadership  of  a  country  into  play.  In  the  case  of 
Airbus,  the  debate  involved  the  area  of  compliance  with  the 
rules  relating  to  the  financing  of  technological 
developments. 

1.3  The  Legal  Context  ofTransfers  of  Technology 
There  is  no  specific  internationally  recognized  legal 
category  known  as  the  “transfer  of  technology  agreement”.  It 
is  a  question  of  a  commercial  transaction  whose  terms 
reflect  the  relationship  of  strength  between  the  respective 
contracting  parties,  generally  in  favour  of  the  transferor. 
One  international  custom^  has  gradually  emerged,  however, 
which  sets  out  specific  rules  for  the  countries  of  Eastern 
Europe. 

1.3.1  The  Difficulty  of  Drafting  an  International  Law 

Relating  to  Transfers  of  Technology 

Intellectual  property  is  recognized  as  one  of  the 


fundamcnial  rights  of  the  individual:  this  right  is  the 
property  of  the  person  who  created  it  subject  to  certain 
formalities  (patent)  and  may  be  assigned.  As  these  questions 
are  being  dealt  with  specifically  in.  separate  presentations, 
wc  shall  restrict  ourselves  here  to  dealing  with  the  special 
aspects  of  transfers  of  technology  to  Eastern  Europe  and  the 
controls  to  which  they  are  subject. 

1.3.2  The  Control  of  Tmnsfers  of  Technology  to  Eastern 
Europe  follows  the  Dictates  of  Strategic  Requirements,  but  its 
Implementation  is  Delicate 

1.3.2.1  The  end  purposes  of  the  control  are  both  mihlary 
and  strategic 

The  need  for  control  of  transfers  of  technology  became 
essential  after  the  Second  World  War,  when  Hiroshima 
demonstrated  that  modern  technology  w,-is  a  decisive  factor 
of  war  and  peace. 

At  this  time,  the  United  States  had  marked  technological 
supremacy  and  therefore,  as  a  matter  of  course  in  the 
context  of  the  Cold  War  dramatised  by  the  Berlin  blockade, 
the  United  States  decided  on  a  technological  embargo  of  the 
USSR  and  the  Eastern  bloc  countries.  In  order  to  counter 
military  development  by  the  Eastern  bloc,  all  intcraation,al 
technological  exchanges  were  placed  under  scrutiny. 
However  the  desire  to  maintain  the  changes  that  have 
occurred  in  Eastern  Europe  by  modernising  the  economy 
calls  for  the  rules  to  be  made  more  flexible. 

1.3.2.2  The  legal  context  and  the  control  tnsliliilions 

In  1949  the  Western  nations  set  up  a  structure,  COCOM 
(Coordination  Committee  for  Multilateral  Export  Controls) 
which  groups  together  the  NATO  countries  (apart  from 
Iceland),  Australia  and  Japan  (since  1953).  It  is  an  informal 
organisation  with  a  permanent  secretariat  in  Paris,  and  it 
takes  its  decisions  unanimously.  Tltese  decisions  constitute 
undertakings  by  the  members  which  can  only  receive 
international  legal  sanction  and  only  become  effective  when 
they  are  integrated  into  the  states’  substantive  law. 

Responsibility  for  control  therefore  falls  to  the  states.  In 
France  it  is  based  on  a  decree  dated  30  November  1944 
which  requires  particular  products  defined  by  ministerial 
decree  to  be  submitted  for  preliminary  authorisation.  Tlie 
French  administration  publishes  lists  of  equipment  that  is 
subject  to  control  of  final  destination  (CDF)  whieh 
incorporate  the  COCOM  lists  into  French  law,  whilst 
armaments  exports  arc  in  addition  subject  to  authorisation 
laid  down  by  the  decree  of  18  April  1939.  The  application 
for  authorisation  is  investigated  by  an  intcrministerial 
commission  for  armaments  exports  which  issues  the 
authorisation. 

At  COCOM,  the  official  departments  are  represented 
rather  than  the  exporting  industrialists,  llius  exporters 
submit  their  dossiers  to  the  national  authorities  who  alone 
have  the  right  to  refer  the  matter  to  COCOM. 

1. 3.2.3  The  atm  of  the  controls  has  developed  over  time  and 
contains  ambiguities 

1.  Initially  the  Western  nations  drew  up  three  lists  of 
products  subject  to  export  prohibition  to  the  so-called 
“designated”  countries:  Warsaw  Pact  countries,  China, 
Mongolia,  North  Korea  and  Vietnam. 

—  List  of  war  materials; 

—  List  of  atomic  power; 

—  List  I  of  dual-use  products; 
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These  lists  were  regularly  updated  until  June  1990, 
when  they  were  made  less  restrictive  to  take  account  of 
the  changes  in  Eastern  Europe.  List  I  was  considerably 
reduced,  principally  in  the  machine  tools,  tele¬ 
communications  and  data  processing  sectors.  Three 
countries,  Poland,  Hungary  and  Czechoslovakia, 
benefit  from  even  more  favourable  terms,  provided 
that  there  is  no  re-export. 

2.  Moreover,  a  long  project  of  revision  culminated,  at  the 
annual  top  level  meeting  of  COCOM  held  on  23rd  and 
24th  May  1991,  in  an  agreement  to  substitute  list  I  fora 
Core  List  which  is  due  to  come  into  force  on  Ist 
September  1991. 

Ibis  Core  List  comprises  eight  sectors; 

1.  Electronics 

2. A.  Advanced  materials 

2  B.  Processing  of  materials 

3. A.  Telecommunications 

3. B.  Security  of  information 

4.  Receivers  and  lasers 

5.  Navigation  and  aero-electronics 

6.  Marine 

7.  Computers 

8.  Propulsion 

Each  heading  comprises  subparagraphs:  A:  Producis 
—  B;  Machines  —  C:  Materials  —  D:  Software  —  E; 
Technology. 

As  in  the  past,  critical  performance  thresholds  are 
defined.  Above  the  highest  threshold,  export  is 
prohibited  in  the  absence  of  unanimous  agreement, 
below  the  lowest  threshold,  export  is  allowed.  Between 
the  two  thresholds  the  exporting  country  is  bound  to 
inform  its  partners,  which  enables  them  to  be  kept  up 
to  date  about  ''semi-sensitive”  sales. 

In  addition,  there  arc  various  procedures  for  waiving 
the  embargo,  two  of  which  arc  really  important; 

—  an  “administrative”  exception  granted  directly  to 
the  exporter  by  its  government,  without  the 
Committee’s  pnor  approval,  provided  that  this 
procedure  is  envisaged  in  the  special  notes  set  out 
at  the  end  of  the  article  of  lists; 

—  a  “general”  exception  granted  by  the  committee 
unanimously.  In  the  event  of  refusal,  the  country 
concerned  can  file  an  “application  for 
reconsideration”. 

3.  The  new  COCOM  list  only  relates  to  dual-use 
products.  It  translates  a  balance  between 
considerations  of  security  and  the  need  to  increase 
transfers  of  technology  that  arc  essential  to  the 
modernisation  of  the  economies  of  Eastern  Europe. 

It  marks  a  great  opening  for  sales  of  certified  civil 
aircraft  and  their  engines,  and  for  computers  (whose 
speed  is  no  longer  the  main  criterion,  since  the 
threshold  has  been  increased  to  1000  megabits/ 
second)  and  the  corresponding  production 
technologies  are  also  derestricted.  Radar  equipment 
for  air  traffic  control  with  a  radius  of  less  than  500  kms 
may  also  be  exported.  The  opening  for  machine  tools  is 
more  limited  (the  precision  threshold  has  only  been 
reduced  from  20  to  6  microns,  whereas  certain 
countries  would  have  liked  to  go  as  far  as  1  micron).  On 
the  other  hand  it  marks  greater  intransigency  towards 
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the  USSR  in  the  held  of  domestic  telecommunications, 
especially  m  the  case  of  optical  fibre  technologies  and 
night  vision  appliances. 

4.  One  ambiguity  remains  with  regard  to  dual 
technologies,  the  control  of  which  results  from  the 
theory  linking  industrial  capacity  with  military 
capacity.  The  aim  therefore  seems  to  be  to  limit  Soviet 
industry's  efficiency,  the  economic  criterion  leading  to 
a  quasi-embargo.  TTie  Europeans  and  Japanese  are  not 
entirely  in  agreement  with  this  mainly  American 
viewpoint,  and  this  has  led  to  confrontation  regarding  a 
gas  pipeline  in  Sibena.  This  has  been  resolved  in 
France  by  the  requisition  of  the  companies  concerned. 

5  Tile  establishment  of  the  lists  and  thresholds  also  result 

from  criteria  of  non-availabitiiy  in  the  countries 
concerned,  or  lack  of  possibility  of  getting  round  the 
controls.  The  latter  point  is  fundamental,  for  newly 
industrialising  countries  are  not  members  of  COCOM 
and  are  therefore  increasingly  in  a  position  to  take  the 
place  of  Western  industry  that  is  subject  to  control. 
Tliird  countries  (Switrerland,  Austna,  Sweden, 
Finland,  Singapore,  South  Korea  etc.)  have  been 
subjected  to  “constant  pressure”  which  has  produced 
positive  results. 

6.  11iis  international  control  also  results  in  the 
complication  of  intcr-COCOM  exchanges,  which  did 
not  become  unrestricted  until  June  1990.  Moreover 
initiatives  had  been  taken  by  France,  Great  Britain  and 
West  Germany  instigating  general  licences  within 
COCOM,  with  a  view  to  the  Single  European  Market 
of  1993. 

The  controls  referred  to  here  mainly  relate  to  sales  of 
products.  In  reality,  transfers  of  technology  can  take 
many  forms 

2.  TRANSFERS  OF  TECHNOLOGY  CAN  TAKE  A 
VARIETY  OF  FORMS 

More  complicated  forms  than  transfer  by  way  of  sale,  such 
as  cooperation  agreements,  have  been  institutionalised 
alongside  informal  or  even  illicit  practices. 

2.1  Transfers  can  Relate  to  Knowledge,  Skills  or 
Performance 

2.1.1  Transfers  of  Knowledge  Alone  are  not  Very  Effective 
This  method  of  transfer  corresponds  to  the  licence  to  utilize 
a  patent,  without  know-how.  It  is  therefore  intended  for  a 
company  with  confirmed  capabilities,  as  is  common  m  the 
industrialised  countries.  It  is  seldom  applied  to  countries  in 
the  Southern  hemisphere,  where  the  grant  of  a  licence 
coupled  with  know-how  is  more  effective. 

2.1.2  The  Transfer  ofSkills  Implies  a  Partnership 

This  type  of  transfer  enables  the  grantee  to  receive  help,  in 
the  form  of  technical  assistance  or  training  in  use.  Tire 
transferor  undertakes  to  train  technicians  where  there  arc 
none  in  the  company  or  in  the  country.  This  type  of  contract 
only  ensures  that  the  “technological  transplant”  survives  the 
training  programme.  Examples  abound  in  the  military  field 
of  armies  leaving  sophisticated  equipment  to  deteriorate 
because  they  do  not  know  how  to  maintain  it,  or  making 
themselves  permanently  dependent  on  the  supplier  country. 

2.1.3  The  Tranter  of  Performance  Enables  the  Avoidance 
of  Setbacks 

The  simplest:  form  is  the  “turnkey"’  contraet  which 


guarantees  the  construction  of  a  plant  but  does  not  supply 
any  certainty  as  regards  its  implementation. 

That  is  why  less  developed  countries  prefer  so-called 
“product  inclusive"  contracts  which  oblige  the  transferor  to 
put  the  transferee  in  a  position  to  be  able  to  produce  the 
product  in  question  without  permanent  foreign  assistance. 

This  obligation  as  to  result  —  a  very  heavj'  obligation  —  can 
only  be  assumed  by  large  enterprises  but  does  guarantee 
technological  mastery  in  the  long  term.  The  textile  industry 
offers  good  examples  in  this  area. 

An  even  higher  degree  of  transfer  includes  the  domain  of 
competition  and  freedom  to  export,  formalized  by  “market 
inclusive"  contracts  which  guarantee  technological 
autonomy. 

These  sophisticated  contracts  contain  extended  technical 
assistance  (basic  engineenng)  sometimes  provided  by  a 
different  company,  in  order  to  reduce  dependency.  Ihe  task 
covers  the  whole  of  the  management  of  the  business  from  the 
point  of  view  to  operation  and  control.  The  enterprise  has  to 
communicate  the  methodological  concepts  needed  to  the 
transferee  and  help  it  to  adapt  its  organisation. 

2.2  Cooperation  between  Western  Countries  is  a  Means  of 
Institutionalised  Transfer  which  is  to  be  Pul  into  Concrete 
Form  by  Specific  Programmes 

Cooperation  may  be  bilateral  or  multilateral.  It  may  take 
place  on  a  one-off  basis  or  form  part  of  a  whole  research 
programme,  both  militaiy  and  civil,  and  is  sometimes 
backed  by  special  institutions. 

2.2.1  Cooperation  in  the  Civil  Sector  Leads  to  Ambitions 
Programmes 

This  is  done  both  by  states  and  by  companies,  and  the  most 
brilliant  successes  arc  well  known;  Concorde,  Airbus,  the 
CFM-56  engine  developed  by  SNECMA  with  General 
Electric,  the  ARIANE  rocket,  etc. 

The  EEC  wished  to  encourage  the  spread  of  techniques  and 
the  optimization  of  financial  resources  by  coordinating 
research  within  vast  programmes,  co-financed  by  industry. 
Four  main  lines  have  been  selected: 

—  information  technology  absorbs  45%  of  credits  for  the 
following  programmes:  ESPRIT,  RACE,  DELTA, 
DRIVE  and  AIM; 

—  industrial  technology  (materials,  chemicals,  textiles, 
etc.)  are  covered  by  the  BRITE  programme; 

—  BAP,  FIjMR  and  ECLAIR  relate  to  biological 
resources; 

—  lastly  in  the  energy  sector,  the  EEC  has  set  up  the 
TELEMAN  and  JOULE  programmes. 

The  EUREKA  project  groups  19  countries  and  its  context  is 
thus  wider  than  the  EEC.  It  is  intended  to  promote  research 
in  state-of-the-art  technology,  with  a  view  to  increasing 
European  competitiveness. 

2.2.2  Military  Cooperation  has  Special  Aspects  of  its  Own 
As  arms  arc  a  factor  of  sovereignty,  usually  this  type  of 
cooperation  is  initiated  by  governments,  and  specific 
institutions  have  been  established  with  this  aim  in  mind. 

2.2.2.1  There  are  many  bilateral  cooperation  programmes 
Cooperation  programmes  based  on  complementary 
relationships  in  the  industrial  sector  and  balanced 
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exchanges  can  most  easily  be  established  between  the 
NATO  countries.  Althou^  for  technical  and  financial 
reasons,  France's  main  partners  arc  the  GFR,  Great  Britain 
and  the  Unted  States,  all  the  NATO  countries  are  concerned 
by  bilateral  agreements.  Tlic  agreements  take  the  form  of  a 
Memorandum  of  Understanding  (MOU/MDE)  which  has 
the  particular  feature  of  constituting  an  international 
undert.iking  which  is  not  appealable  before  any  court. 

2.2.2.2  Multilateral  cooperation  is  developing  in  the 
context  of  special  institutions 

Two  of  these  deserve  particular  attention;  the  CNAD  and 
thelEPG. 

1.  Tlie  Conference  of  National  Annainent  Directors 
(CNAD)  replaced  the  NATO  Armaments  Committee 
in  I960.  Placed  under  the  aegis  of  the  council,  it  has  7 
main  groups:  groups  for  each  of  the  armed  services 
(army,  navy  and  airforce),  an  inter-army  group 
covering  communications  and  electronics,  an 
industrial  advisory  group  (NIAG)  and  an  advisory 
group  on  procurement  practices  (AC/313). 

The  successor  to  a  group  on  intellectual  property, 
AC/313  was  set  up  in  October  1981  to  study  the 
legislative,  contractual,  financial  and  administrative 
mechanisms  of  the  realisation  of  cooperation 
programmes  in  the  arms  sector,  with  a  view  to 
liarmonizing  practices,  facilitating  contractual 
procedures,  reducing  costs  and  promoting 
cooperation  between  governments  and  industry. 

The  group  lays  down  recommendations,  published  in 
the  "/VACP"  scries,  which  relate  principally  to  the 
negotiation  of  cooperation  agreements. 

In  particular  the  group  has  developed  guidelines  for 
price  fixing,  exchange  rale  problems,  liability  in  the 
event  of  illegal  use  of  patents,  loss  or  damage  caused  to 
third  parties,  exchanges  of  technieal  information  and 
the  selection  of  suppliers. 

As  an  extension  of  the  initiatives  taken  by  the  CNAD 
for  encouraging  the  exploitation  of  new  technologies,  it 
has  laid  down  various  practical  measures  to  encourage 
contacts  between  industrialists  and  governments  at  an 
early  stage  on  the  basis  of  a  standard  form  declaration 
of  interest  and  declaration  of  intent,  or  by  proposing 
criteria  for  the  division  of  costs  and  labour. 

The  AC/3 1 3  group  has  also  drawn  up  a  standard  list  of 
points  to  be  taken  into  consideration  in  drafting  a 
Programme  Memorandum  of  Understanding  which, 
signed  at  the  start  of  the  programme,  lays  down  the 
fundamental  principles  of  the  cooperation  for  all  the 
phases  of  the  programme  (feasibility,  development, 
manufacture,  continuation  and  witjidrawal  from 
service). 

With  a  view  to  facilitating  negotiation  with 
industrialists  of  the  necessary  contracts  relating  to  the 
programmes,  the  group  consults  the  NIAG  and 
establishes  the  guidelines  for  feasibility  studies  and 
developments;  in  the  latter  case  suggested  clauses  arc 
proposed. 

Lastly  the  group  has  proposed  mechanisms  for 
associating  countries  v.ith  less  developed  defence 
industries  in  the  programmes,  in  order  to  enable  them 
to  extend  their  technological  base,  or  procedures  for 
reducing  the  delay  in  signature  of  the  Memoranda  of 


Understanding,  and  has  also  contributed  to  the  studies 
of  an  ad-hoc  group  on  the  impact  of  the  Conventional 
Forces  in  Europe  (CFE)  negotiations  on  defence 
procurement,  in  particular  from  the  point  of  view  of 
cross-border  competition,  fair  return  and  transfers  of 
technology. 

The  work  currently  in  progress  concerns  examples  of 
MOU  clauses,  a  contractual  clause  relating  to 
intellectual  property  in  software,  the  overall  cost  of 
possession,  tax  questions,  etc. 

The  AC/313  recommendations  seem  important  in  that 
they  arc  the  precursors  of  an  international  law  on  arms 
cooperation  the  legal  instruments  of  which  remain  to 
be  established. 

2.  The  Independent  European  Programme  Croup  (lEPG) 
was  founded  on  2nd  February  1976  by  the  European 
members  of  the  Atlantic  Alliance,  at  that  lime,  the 
GFR,  Belgium,  Denmark,  France.  Greece,  Italy. 
Luxemburg.  Norway,  the  Netherlands,  the  United 
Kingdom  and  Turkey.  Spain  and  Portugal  joined 
subsequently. 

Tlic  lEPG  Charter  which  was  then  approved,  sets  out 
the  four  objectives  of  the  group,  extracted  from  the 
joint  resolution  of  2  February  1976; 

—  “To  enable  efficient  use  of  the  financial  resources 
appropriated  to  research,  development  and  the 
acquisition  of  equipment; 

—  to  increase  standardization  and  interoperability 
of  equipment,  thus  facilitating  cooperation  in  the 
areas  of  logistics  and  training; 

—  to  ensure  the  maintenance  of  a  healthy  European 
industrial  and  technological  basis  in  the  area  of 
defence; 

—  at  the  same  lime  to  increase  Europe's  weight  in  its 
dealings  with  the  United  States  and  Dinada." 

It  should  be  underlined  that  the  lEPG  w?s  established 
on  the  basis  of  this  Charter,  but  without  involving  a 
treaty  at  state  level.  The  implications  of  this  are  in 
particular  that  the  lEPG  does  not  have  an  independent 
legal  personality  and  accordingly  is  not  supported  by 
the  regulations  and  courts  applicable  to  international 
organisations,  and  in  particular  cannot  hold  any  assets 
of  its  own,  nor  conclude  contract'  in  its  own  name.  It 
therefore  has  to  rely  on  regulatory,  legal  and 
contractual  provisions  in  the  member  slates. 

The  operational  stntciitre  of  the  lEPG 
To  achieve  its  objectives,  the  lEPG  has  provided  itself  with  a 
structure  based  on  3  commissions  and  2  special  groups 
under  the  ae^s  of  the  National  Armament  Directors. 

Since  November  1984  this  has  reported  back  to  the 
Ministries  of  Defence  of  the  member  states,  who  constitute 
the  upper  echelon  of  the  lEPG  and  who  ensure  that  its  works 
have  very  high  visibility. 

Commission  I  deals  with  harmonisation  of  needs  and 
specifications  of  future  products,  and  covers  longer  term 
cooperation  programmes. 

Commission  //deals  with  European  cooperation  in  the  field 
of  research.  This  cooperation  comprises  in  particular  the 
implementation  of  the  “EUCLID”  programme  (European 
Cooperation  for  the  Long  term  in  Defence),  where  the 
countries  arc  called  to  harmonise  their  efforts  in  eleven 
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areas  designated  Common  European  Priority  Areas 
(CEPA)  and  to  undertake  exploratory  Research  and 
Development  Projects  (RIP). 

In  1990  twenty-six  projects  reached  the  definition  stage, 
llieir  technical  arrangements  should  be  signed  during  the 
next  few  months  and  most  should  thus  be  the  subject  of 
tender  procedures  as  from  this  year. 

The  overall  total  commitments  for  these  twenty-six  projects 
is  71  MECUS  for  1991  and  80  MECUS  for  1992. 

Commission  111  deals  with  procciiurcs  and  regulatory  and 
contractual  affairs  with  the  aim  of  facilitating  international 
operations  and  the  Europeanisation  of  armaments  mailers. 
In  this  connection,  it  is  concerned  with  the  major  principles 
and  procedures  of  opening  up  the  defence  equipment 
markets. 

'niis  commission  is  based  on  the  work  of  various  groups 
dealing  with  more  specialised  subjects  such  as: 

—  compctilioa  and  the  expansion  of  tender  procedures, 

—  fair  return, 

—  the  treatment  of  countries  with  developing  defence 
industries  (Developing  Defense  Industries  —  DDl  — 
mainly  Turkey,  Cireece  and  Portugal), 

—  II  aiisfers  of  lecliiiology  and  industrial  properly  rights. 

—  A  special  group  on  commuiiicalions  (Task  Force  C3  — 
e.inimiinication,  control  and  command)  has  been  set 
up  with  the  aim  of  enabling  European  industry  to 
prepare  for  the  important  operations  envisaged  by 
NATO  relating  to  the  renewal  of  its  C3  infrastructure 
over  the  next  20  years.  The  work  relates  currently  to 
the  establishment  of  norms  and  standards,  the 
evaluation  of  different  architectures  and  the  resolution 
of  technological  difficulties. 

—  An  ad-hoc  gioup  (AHG  "1992”)  charged  with 
analysing  the  consequences  of  the  European  common 
market  on  the  activities  of  the  lEPG.  whose  mandate  is 
currently  in  the  course  of  approval. 

In  parallel  with  this  stale  structure.  European 
ini’ustrialists  have  the  possibility  of  harmonising  their 
views  within  the  European  Defence  Industrial  Group  — 
EDIG. 

2.3  Transfers  of  Tcchnolog.v  can  also  he  Informal  or 
Even  Illicit 

2.3.1  'I hey  Necessitate  Information  Collection  Structures 
The  USSR  seems  to  have  developed  this  area  particularly  by 
linking  its  collection  of  scientific  and  technical  information 
to  the  VPK  (President's  Commission  of  the  Council  of 
Ministers),  The  VPK  is  charged  with  determining  the  lines  of 
ic.search  of  the  KGB,  the  GRU,  the  GKNT  and  Agency  IV 
responsible  for  gelling  round  tin*  COCOM  controls,  the 
KGB  being  particularly  responsible  for  coordinating  efforts 
in  the  satellite  sector,  whose  output  is  likely  to  diminish.  For 
exainjile  the  USSR  has  lost  the  assistance  of  the  services  of 
East  Germany  (mainly  the  Haupivcrwaltung  fur 
Aufklarung). 

2.3.2  Illicit  or  Informal  Transfers  are  Based  on  Scientific 
Documents  or  Equipment 

Customs  controls  arc  very  difficult  to  implement  and  certain 
specialists  admit  that  the  likelihood  of  detection  of  illegal 
exports  is  minimal.  Accordingly  certain  Soviet  equipment 
bears  an  amazing  resemblance  to  Western  equipment:  the 


ATOLL  and  Sidewinder  missiles,  Illyouchinc  86  and  Boeing 
747,  Illyoucliine  67  and  Lockheed  C  141,  the  SST  Thpolcv 
and  Concorde.  At  the  level  of  armaments  equipment, 
reverse  engineering  is  even  more  difficult  to  pinpoint. 

"Technological  dissections"  arc  scientific  knowledge 
divulged  during  symposia  or  which  feature  in  technical 
notices,  manufacturing  instructions,  plans  or  equipment 
evaluation  reports.  In  order  to  prevent  lllis  type  of  transfer 
nationals  from  enemy  countries  would  have  to  be  refused 
access  to  scieniifit  meetings,  and  control  exercised  over 
technological  dissections  such  as  manufacturing 
instructions  which  are  deemed  to  be  an  effective  method  of 
transfer. 

Tlie  risks  of  misappropriation  arc  therefore  real  and  they 
limit  owners  of  technology's  desire  for  openness,  but  even 
when  there  is  a  will  to  transfer,  the  operation  may  come  up 
against  numerous  obstacles. 

3.  THE  OBSTACLES  HAVE  CULTURAL,  ECONOMIC. 
TECHNICAL  OR  POLITICAL  CONNOTATIONS 

3.1  The  Cultural  Obstacles  arc  Lingustic  and  Sociological 

3.1.1  3  he  absence  of  a  common  language  sometimes  gives 
rise  to  unexpected  difficulties. 

First  of  all  it  is  a  question  of  mutual  understanding, 
complicated  by  a  poor  use  of  English  by  non-English 
speakers.  The  Latins  seem  particularly  handicapped 
because  of  the  changes  in  meaning  of  words  with  a  Latin 
of  igiii  incorporated  into  English,  nnis,  should  one  translate 
the  word  "design"  by  the  French  word  "dessin"  (drawing)  or 
by  "conception"  (design  in  the  conceptual  .sense  e  g.  by  an 
architect  or  engineer)? 

llic  imprecision  of  certain  concepts  divides  Anglophones 
themselves  and  one  can  even  see  this  as  one  of  the  reasons 
behind  the  expansion  of  the  legal  professions  in  the  United 
States. 

Tile  choice  of  language  for  the  drafting  of  a  multilateral 
agreement  may  turn  out  to  be  delicate;  when  one  country 
requests  a  translation  into  its  language,  all  the  contracting 
panics  feel  constrained  to  make  the  same  demand,  yet  there 
is  little  likelihood  that  all  these  equally  authentic  versions 
will  accord  perfectly  one  svith  the  other. 

3.1.2  The  sociological  obstacles  result  frorri  the  elosc 
relationship  between  technique  and  culture. 

These  arc  encountered  particularly  in  dealings  with 
countries  in  the  Southern  hemisphere. 

Denis  Goulet  (Rcf.3)  notes  that  Western  technology  is  based 
on  four  essential  values  which  come  into  conflict  with  the 
local  cultures  of  the  Third  World. 

1.  Rationality  is  opposed  to  a  symbolic  and  mythical 
vision. 

2.  The  notion  of  effectiveness  is  based  on  a  logic  of  the 
exclusion  or  inclusion  of  a  particular  parameter.  Tlic 
Western  pragmatic  and  mechanistic  approach  of 
effectiveness  does  not  always  take  into  account  moral, 
religious  and  family  values.  This  attitude  is  changing, 
however  for  the  "pollution"  factor  is  increasingly  taken 
into  account:  the  environment  has  become  an  intrinsic 
factor. 

3.  Technique  is  based  on  mectingthcchallenges  of  human 
and  natural  factors,  and  cuts  across  reality  in  order  to 
resolve  problems.  This  approach  is  not  compatible 


with  the  contemplative  attitude  and  feeling  of  harmony 
which  gives  individuals  of  certain  societies  the  sense  of 
belonging  to  an  indivisible  "whole”. 

4.  Lastly,  the  West  has  a  Promethean  vision  of  the 
Universe.  The  forces  of  nature  are  “exploited”  and 
their  existence  corresponds  to  'heir  utility. 

These  four  differences  explain  the  uneasiness  of  certain 
cultures  with  regard  to  technology. 

3.2  Economic  Obstacles 

3.2.1  The  Transfer  of  Technology  does  not  Atmiys 
Correspond  to  Needs 

3.2.1. 1  Economic  adaptation  is  sometimes  neglected  in 
favour  of  technological  mimicry. 

I'iiis  IS  a  problem  which  has  reached  its  peak  in  the  Tliird 
World  but  it  also  concerns  Western  companies  faced  with  a 
choice  of  technology. 

Often  the  developing  countries  acquire  technologies 
involving  a  combination  of  factors  of  production  (capital 
and  labour)  which  is  not  best  suited  to  thcii  particular 
situation,  as  a  result  of  a  combination  of  interests: 

—  the  experts  object  that  adaptation  would  be  too 
expensive  or  would  reduce  performance: 

—  the  new  technology  enhances  the  transferee’s  status 
and  this  can  encourage  it  to  opt  for  prestige  operations; 

—  the  transferor  does  not  wish  to  disseminate  alternative, 
competing  technology. 

Technological  mimicry  of  this  kind  is  harmful  because  it 
.strengthens  the  ties  of  dependency  and  prevents  the 
purchaser  from  achieving  technological  autonomy  in  the 
long  run. 

3.2.1.2  Failure  to  match  needs  is  also  encountered  in 
military  cooperation  programmes. 

For  defence  cooperation  programmes  to  be  instigated, 
renewal  timetables  ha’'e  to  coincide  and  there  has  to  be  an 
agreement  regarding  the  definition  of  the  product  and  the 
division  of  the  work,  fn  the  latter  connection  studies  carried 
out  at  NATO  make  a  substantial  contnbution  to  the 
definition  of  common  needs,  but  these  needs  arc  often 
defined  by  the  whole  envelope  of  needs  of  the  vanous 
participants  and  not  by  the  common  core.  This  leads  to  very 
sophisticated  products,  aimed  at  ensuring  versatility  of 
missions,  .hence  ones  that  arc  very  expensive  or  even 
son’ctimes  too  expensive.  Also  many  programmes  never  sec 
the  light  of  day  or  arc  abandoned  at  an  early  stage  (cf  NFR 
90). 

Different  customs  in  the  management  of  pools  of  equipment 
have  long  been  an  obstacle  to  European  cooperation;  in  the 
area  of  armoured  vehicles  some  countries  operating  with 
two  generations  which  call  for  renewal  every  15  years,  and 
others  renewing  the  whole  pool  every  30  years.  However,  a 
change  in  practice  aimed  at  harmonising  timetables  seems  to 
be  in  the  pipeline. 

The  division  of  labour  is  also  a  stumbling  block;  the  logic  of 
pooling  complementary  skills  and  resources  is  countered  by 
the  countries’  desire  to  make  good  their  technological 
backwaitlness,  specifically  by  taking  on  responsibility  for 
parts  that  "they  do  not  know  how  to  make”.  The  most  recent 
programmes  contain  a  high  percentage  of  software  or 
advanced  electronics.  It  is  this  substantial  part  that  all  the 


members  wish  to  lay  claim  to  as  they  view  this  as  a  relatively 
inexpensive  way  of  making  their  industry  progress  in  the 
decisive  areas  for  the  future. 

Tile  desire  to  involve  countries  whose  defence  industry  is 
developing  (DDI)  comes  up  against  two  problems:  the  “rich” 
countries  should  agree  to  firance  to  a  major  extent 
developments  calling  into  play  basic  technologies  which 
should  be  carried  out  in  countries  which  do  not  have  these 
technologies  at  their  disposal  (even  if  Peter's  principle  is 
accepted  “each  party  should  do  what  it  cannot  manage  to 
do”). 

This  is  a  difficult  technical  risk  to  assume  and  it  comes  up 
against  opposition  from  industrialists  who  do  not  of  their 
own  accoro  envisage  giving  up  promising  contracts, 
especially  if  this  is  likely  to  increase  the  number  of 
competitors  and  extend  an  already  surplus  capacity. 

3.2.2  Owners  of  Technology  Wish  to  Avoid  Unfair 
Cotnpeiilion 

In  order  to  limit  the  nsks  of  competition,  industrialists  who 
transfer  technology  introduce  restrictive  ckiuses  into  their 
contracts  relating  to  marketing  or  even  production  in  the 
aim  of  ensuring  that  their  technologies  arc  not  improperly 
disseminated. 

Marketing  is  often  limited  to  the  transferee's  national 
territory,  while  the  other  markets  are  retained  for  the 
transferor. 

Production  conditions  may  also  be  so  arranged  as  to  be 
conditional  on  the  transferor  supplying  the  raw  materials  or 
sub-assemblies,  or  alternatively  by  limiting  production  to 
one  product  or  one  category  of  products,  which  can  go  so  far 
as  prohibiting  modification 

The  main  concern  of  industrialists  is  in  fact  nut  to  be 
dispossessed  of  their  technology  without  compensation. 
The  risk  of  uncontrolled  dissemination  is  real  in  military 
cooperation  programmes.  Certainly,  the  confidentiality  of 
t’ne  information  exchanged  between  member  states  is 
guaranteed  between  member  countries,  following  a  1970 
NATO  agreement  relating  to  the  transmission  of  technical 
information  that  is  subject  to  property  rights,  for  defence 
purposes,  which  calls  for  effective  security  measures. 

However,  the  countries  diverge  on  the  significance  of  the 
expression  “for  defence  purposes”,  the  Americans  in 
particular  considering  that  it  authorises  them  to  transmit 
reproduction  rights  acquired  in  a  cooperation  programme 
to  countries  not  involved  in  financing  the  programme,  and  in 
certain  cases  without  consideration,  in  the  context  of  their 
grant  aid  programmes.  The  other  NATO  members  dispute 
this  interpretation,  and  it  is  a  matter  of  great  concern  to  the 
industnalists,  especially  as  they  often  have  to  self-finance 
part  of  the  developments. 

3.2.3  Transfers  of  Technology  are  Expensive 

In  the  case  of  minimal  transfer  (licence)  the  cost  borne  by 
the  transferee  comprises  not  only  the  licence  fees  but  also 
the  cost  of  adaptation  to  the  new  technology;  the  cost/ 
effectiveness  ratio  may  be  fairly  low  in  non-industrialised 
countries.  The  most  effective  transfers  (cf  2.1.3  above)  are 
even  more  expensive  and  entail  a  problem  of  financing. 

Any  transfer  is  characterized  by  a  bi-directional  flow:  a 
technological  flow  towards  the  outside .  'id  a  financial  flow 
in  the  other  direction.  The  latter  suppo  an  accumulation 
of  capital  on  the  periphery,  which  is  not  the  case,  and  is 
remedied  by  borrowing. 


'ITie  developing  countnes  have  therefore  become  indebted, 
sometimes  to  excessive  levels  ss’ith  well-known 
consequences.  Technological  dependency  is  thus  being 
combined  with  financial  dependency.  The  only  possible  way 
of  controlling  the  situation  in  the  future  is  by  the 
implementation  of  a  global  policy  aimed  at  making  transfers 
of  technology  the  logical  instrument  of  the  beneficiary 
countries'  scientific  and  technical  development. 

3.3  Transfers  of  Tcchnologj'  may  be  Opposed  through 
Political  Considerations 

3.3.1  Tramfers  of  Technology  ore  an  Insiriimeni  of 
DIpIoinalL  Mogiie 

Western  nations'  wish  to  see  certain  values  upheld,  such  as 
human  rights  or  the  respect  of  international  law,  h.as  led  to 
the  application  of  economic  embargoes  on  a  number  of 
different  occasions,  such  as  those  targeted  at  South  Africa. 
China  or  Ir.aq. 

Tile  measures  are  applied  with  a  varied  amount  of  firmness 
and  their  political  effectiveness  is  uncertain. 

3.3.2  The  Inicrnaiiona!  Insiilimoiii  Remain  to  he  Set  Up 
The  reflections  following  the  CFE  agreement  have 
confirmed  the  desire  to  encourage  transfers  of  technology 
and  base  revealed  the  lack  of  a  specific  organisation  with 
responsibility  for  developing  them,  but  it  seems  unlikely  that 
this  finding  will  lc.ad  to  positive  steps  in  the  immediate 
future. 

On  the  other  hand,  in  the  context  of  a  foreseeable  reduction 
in  military  budgets,  it  seems  inevitable  that  more  and  more 
resort  will  be  made  to  international  competition. The  idea  of 
extending  the  procedures  for  the  reciprocal  opening  of  the 
arms  markets  to  all  the  NATO  countries,  in  the  style  of  the 
Franco-British  cross-purchases  agreement,  is  a  possibility 
which  IS  not  excluded. 

In  tile  long  term  this  might  lead  to  a  division  of  labour  whose 
strategic  consequences  will  need  to  be  considered. 

3.3.3  The  Strategic  Nature  of  the  Arms  Industry  I’rohihits  a 
Systematic  Division  of  Labour 

If  commercial  logic  were  followed,  the  production  of  a 
particular  type  of  equipment  would  be  entrusted  to  the  most 
efficient  country. 

Concentration  of  sources  of  this  kind  is  already  difficult  to 
achieve  in  each  country,  as  potential  purchasers  consider 
that  the  niaintcnaiice  of  compelition  guarantees  prices. 

However,  the  increase  in  arms  costs  will  of  necessity  lead  to 
specialisation  winch  is  not  acceptable  at  the  system  level.  It 
may  however  be  cnvis.igcd  at  the  level  of  components, 
mutual  dependency  strengthening  solidarity.  Tliis  kind  of 
development  is  doubtless  desirable  economically  but  the 
present  level  of  political  integration  in  Europe  for  example, 
is  such  that  it  is  not  currently  pcssibic  to  imagine  that  states 
are  on  the  eve  of  giving  up  the  m.ajor  instrument  of  national 
independence,  an  autonomous  arms  industry. 

France  is  playing  a  decisive  role  in  the  negotiations  on 
European  security  and  defence.  Tlic  construction  of  a 
European  defence  force  is  a  political  step  first  and  foremost, 
and  from  this  viewpoint  we  are  witnessing  spectacular 


progress  which  docs  not  call  the  Alliance  into  question,  but 
to  the  contrary  is  aimed  at  strengthening  it. 

Tliis  development  comes  th'ough  the  increased  expansion 
in  industrial  cooperation  agreements  which  are  based  on  the 
transfer  of  technology. 
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The  New  Europe 


The  Internal  Dimension 

The  information  market  in  Europe. 

Characteristics  and  development.  The  actions  undertaken  by 
the  Community  towards  a  European  Information  Market.  The 
regulatory  framework  -  actions  already  completed  and  to  be 
initiated  in  the  field  of  copyright,  trademarks  and  patents. 
Issues  of  standardization  and  the  use  of  proprietary 
intellectual  property  rights.  Research  and  development 
contracts . 

The  External  Dimension 

Relations  with  the  EFTA  countries  and  the  countries  formerly 
called  those  of  Eastern  Europe.  The  role  of  the  Community  in 
international  fora.  The  GATT  TRIPS  negotiations,  and  a 
common  platform  for  the  Continent  of  Europe. 


My  remarks  today  will  focus  on  two  particu¬ 
lar  aspects  of  the  New  Europe. 

The  first  is  an  overview  of  internal 
aspects  of  intellectual  property  protection 
and  the  Single  Market,  the  second  concerns 
the  external  dimension  of  that  protection. 
The  theme  of  our  dlsousslon  here  today  is 
intellectual  property  and  information.  I 
would  like  to  begin  by  some  reflexions  on 
what  is  meant  by  information,  and  the  prob¬ 
lems  posed  in  a  Community  of  over  three 
hundred  million  people  of  twelve  different 
cultures  and  nine  different  languages  by 
the  “information  market". 

In  the  year  642,  so  legend  tells  us,  the 
famous  library  of  King  Ptolemy  I  disap¬ 
peared  in  flames  as  the  Arabs  conquered 
Egypt.  It  had  contained  over  200,000 
volumes.  The  BlbllothSque  de  France,  when 
it  opens  its  doors  in  1995  in  its  new  pre¬ 
mises,  will  hold  over  12  million  texts.  The 
British  library,  due  to  move  into  new  pre¬ 
mises  in  1993,  is  seeing  its  stock  of  books 
increase  by  12  metres  of  shelf  space  a  day. 

In  the  audiovisual  field,  the  problem  of 
handling  such  masses  of  Information  is  no 
less  acute.  In  France,  the  Instltut 
National  de  I'Audlovlsuel  has  nearly  1 
million  hours  of  television  programmes  in 
storage  on  tape  and  disc,  increasing  its 
stock  by  60, 000 -discs  per  year.  Hew  York, 
Washington  and  Tokyo  face  the  same  problem 
of  how  to  select  and  handle  information. 

Digitalization  offers  an  immediate  solu¬ 
tion  in  terms  of  space  saving  and  ease  of 
manipulation.  In  1965,  the  University  of 
California  put  the  61  million  words  which 
go  to  make  up  the  entire  classical  Latin 
vocabulary  onto  one  CD  ROM.  Ve  may  see  in 
the  not  too  distant  future  all  the  world's 


largest  libraries  and  data  bases  intercon¬ 
nected  via  a  single  electronic  network, 
giving  every  man  and  woman  in  the  world 
access  tr  every  w' rk  which  has  ever  been 
published. 

Against  this  background  of  an  exponential 
growth  of  Information  and  the  use  of  new 
technologies  to  store  and  to  access  that 
information,  intellectual  property  rights 
are  a  key  factor.  Information  is  not  only 
held  in  traditional  works  whose  expression 
is  protected  by  copyrights  such  as  books  or 
magazine  articles  :  it  is  embodied  in 
films,  videos,  on  works  recorded  on  discs 
and  tapes,  and  held  in  data  bases.  Intel¬ 
lectual  property  protection  has  a  bearing 

on  the  access  to  and  use  of  the  information 
so  held.  Information  is  also  sometimes  the 
work  itself,  the  computer  program  or  the 
Industrial  design,  the  pharmaceutical 
product  or  the  machine  tool  all  represent 
information  in  a  concrete  form,  a  form  from 
which  the  information  can  be  copied  and  the 
original  product  reproduced. 

Therefore,  I  believe  that  it  is  not  possi¬ 
ble  to  separate  the  information  market  into 
types  of  works  nor  to  focus  only  on  elec¬ 
tronic  media,  nor  to  limit  our  consider¬ 
ation  to  one  particular  regime  of  intellec¬ 
tual  property  protection. 

A  component  of  a  machine  may  be  protected 
by  a  design  right  or  a  patent  and  the 
specification  of  the  standard  for  that 
component,  protected  as  a  literary  work, 
held  in  an  on-line  data  base  or  on  CD  ROM. 
Therefore,  information  cannot  easily  be 
separated  from  the  support  or  the  product 
which  embodies  it,  nor  from  the  intellec¬ 
tual  property  rights  in  those  products 
which  regulate  access  to  and  reproduction 
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Of  that  Information. 

However,  so  as  to  bring  some  order  to  my 
overview  of  Community  policy  in  the  infor¬ 
mation  marhet.  I  will  focus  first  on  what 
could  be  termed  electronic  information 
systems . 

Information  is  considered  more  and  more  as 
a  tradeable  commodity  which  is  subject  to 
the  economies  of  scale  due  to  the  increased 
cost  of  collecting,  codifying,  distributing 
relevant  data  on  top  of  a  considerable 
initial  investment.  Technical,  legal, 
commercial  and  financial  information  is  a 
resource  of  great  value  which  is  sold  at 
high  prices  by  specialised  companies. 

In  order  to  taoKle  the  information  explo¬ 
sion  it  has  become  indispensable  to  bring 
in  the  new  technologies  (informatics  and 
computer  communication)  for  the  provision 
of  effective  information  services.  These 
new  technologies  are,  however,  upsetting 
the  traditional  equilibrium  of  the  informa¬ 
tion  economy.  The  same  Information  nay  be 
transmitted  via  different,  coexisting 
generations  of  services,  and  traditional 
press  and  book  publishers  find  themselves 
increasingly  in  competition  with  unconven¬ 
tional  publishers  who  communicate  through 
optical  media,  radio,  TV  channels  and  new 
online  information  services. 

As  a  result  of  these  changes.  Europe  is 
faced  with  a  challenge.  It  possesses  some 
notable  advantages  :  an  abundance  of  raw 
information  material  in  science,  technology 
and  culture,  a  strong  press  and  publishing 
industry,  a  competitive  industry' and  exper¬ 
tise  in  the  field  of  telecommunications  and 
a  very  real  innovative  capacity  in  the 
sector  of  information  services,  as  shown  by 
the  exceptional  success  of  videotex 
services  within  certain  countries.  However, 
its  position  on  the  world  Information 
market  has  become  relatively  weaker  since 
the  advent  of  electronic  services.  The 
Community  market  is  fragmented  by  many 
technical,  legal  and  linguistic  barriers. 
This  fragmentation  hinders  tha  free  move¬ 
ment  of  information  and  services  and  there¬ 
fore  prevents  the  achievement  of  the  econo¬ 
mies  of  scale  which  are  necessary  in  order 
to  launch  advanced  Information  services.  In 
addition,  a  number  of  uncertainties  as 
regards  technological  trends,  regulations 
and  market  response  to  new  products  and 
services  handicap  private  Investment  in  the 
area. 

The  term  ■electronic  Information  services' 
covers  a  multitude  of  offerings  today  : 
bibliographic  databases,  electronic  direc¬ 
tories.  real-time  financial  information 
services,  full-text  databases  which  may  be 
delivered  through  a  variety  of  media.  We 
can  consider  sequentially  the  market  situa¬ 
tion  segmented  by  delivery 
mode  : 

online  ASCII  database  services, 
videotext  services, 

CD-ROH  databases , 

new  delivery  media  (audlotex  and 

broadcasting). 

ASCII  database  service.^ 

In  1989,  the  world-wide  turnover  for  online 
database  and  real-time  information  services 
accounted  for  around  8,5  billion  ECU,  with 
a  share  of  around  2  billion  ECU  for  Europe. 
The  size  in  turnover  of  Europe’s  market  in 


this  segment  (e.xcluding  videotex)  is  cur¬ 
rently  one  third  of  the  US  market.  In 
effect,  the  level  of  consumption  of  scien¬ 
tific  databases  and  of  financial  inform*’  ■ 
tlon  services  in  the  USA  and  Europe  art 
comparable.  The  deficit  in  Europe  comes 
from  a  lower  level  of  consumption  of  data¬ 
base  services  in  other  areas  :  company  data 
and  current  affairs,  legal  information, 
etc.  A  striking  feature  is  the  uneven 
development  of  the  market  across  the  Co.mmu- 
nlty.  The  United  Kingdom  alone  accounts  for 
a  share  which  is  said  to  vary  ^^ltveen  30  % 
and  50  %. 

In  1989,  the  European  Community  produced 
less  than  half  as  many  online  databases  as 
the  United  States.  In  addition,  it  has  to 
be  stated  that  the  US  develop  many  more 
higher  value  (e.g.  factual  or  full-text) 
and  larger  (in  volume)  databases  than 
Europe.  For-profit  organisations  are  the 
major  actors  in  database  production  in  the 
OS  (72  %).  whereas  within  the  Community  the 
non-profit  sector  still  predominates  in 
production  (54  %). 

At  the  present  moment,  the  Involvement  of 
the  private  sector  in  database  production 
varies  greatly  according  to  country.  Both 
in  the  OK  and  Germany,  the  private  sector 
now  plays  a  predominant  role  in  production. 
The  production  and  distribution  of  ASCII 
database  services  is  very  uneven  across  the 
EEC.  One  third  of  the  hosts  located  within 
the  Community  are  based  in  the  United 
Kingdom  which  also  dominates  production 
with  one  third  of  the  databases. 

Although  the  ASCII  database  market  is  usu¬ 
ally  considered  as  an  international  market 
(and  this  is  particularly  true  as  regards 
scientific  and  technical  infcrmatlon  ser¬ 
vices  and  real-time  financial  information 
services),  most  of  the  databases  produced 
within  Europe  have  little  international 
coverage  and  are  primarily  concerned  with 
domestic  scientific,  technical  and  economic 
information.  Since  their  primary  aim  is  to 
meet  the  information  needs  of  domestic 
users,  it  follows  that  nine  European  data¬ 
bases  in  every  ten  are  accessible  in  only 
one  language,  i.e.  that  of  the  producer 
country.  Yet.  52  %  of  the  databases  pro¬ 
duced  in  Europe  can  be  consulted  in 
English. 

The  tendency  of  European  databases  to  cater 
for  the  national  market,  plus  the  exclusive 
use  of  the  national  language,  explains  why 
most  databases  produced  in  Europe  are 
distributed  by  hosts  based  in  the  country 
of  production.  Of  the  1,256  (1969)  data-' 
bases  distributed  by  Community  hosts.  73  % 
are  of  national  origin.  18  %  from  third 
countries  (nearly  half  of  which  from  th« 
USA)  and  ■'riy  r  %  from  other  Member  States. 


The  situation  of  the  videotex  market  as 
opposed  to  traditional  ASCII  database  ser¬ 
vices  is  radically  different.  Videotex 
services  did  not  take  off  in  the  United 
States,  whereas  they  are  growing  quickly  in 
most  Member  States  of  the  Community.  How¬ 
ever,  the  various  videotex  systems  estab¬ 
lished  by  the  Hember  States  in  the  late 
1970s  developed  very  differently.  Each 
Hember  State  took  its  own  approach  to  tech¬ 
nical  standards,  transmission  network 
development,  terminal  distribution  policies 
and  invoicing  methods. 
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It  Is  estlDAted  that  there  are  vlthln  the 
EEC  soae  25,000  videotex  servloes  (lOSSf. 
Half  of  then  are  located  In  France  vhloh 
has  the  largest  installed  base  of  videotex 
teralnals  (over  5  nllllon).  It  Is  difficult 
to  ooapare  videotex  servloes  with  tradi¬ 
tional  database  servloes.  Videotex  Is  a 
oonnunlcatlon  nedlum  vhloh  can  be  used  for 
a  variety  of  purposes  :  games,  entertain¬ 
ment,  advertising,  E-Uall,  transaotlons. 
Information  retrieval.  The  use  of  videotex 
for  accessing  database  servloes  Is,  how¬ 
ever,  steadily  Increasing  in  France  since 
the  opening  of  a  professional  kiosk  which 
differentiates  these  servloes  from  those 
aimed  at  the  general  public. 

Again,  the  level  of  development  of  the 
videotex  market  Is  very  unbalanced  accord¬ 
ing  to  each  Hember  State.  Over  90  %  of 
users  of  videotex  services  were  located  in 
France  In  1969.  Germany  and  the  UK  are  the 
largest  videotex  markets  behind  France  (4  % 
and  3  %  of  the  European  user  base),  but  the 
morket  place  Is  growing  very  quickly  In 
Italy.  In  view  of  Its  larger  user  base, 
France  has  the  largest  market  share  In 
terms  of  traffic  (83  »).  followed  by 
Germany  (11  %).  It  is  difficult  to  find 
reliable  statistics  on  the  market  share  of 
the  UK  (2  %  to  3  «). 

In  view  of  the  diversity  of  standards,  the 
videotex  market  has  developed  exclusively 
within  national  boundaries.  However,  gate¬ 
ways  between  national  videotex  networks  are 
now  multiplying,  although  International 
videotex  traffic  remains  marginal  as  oe — 
pared  to  domestic  traffic.  There  were  tver 
86  million  connect  hours  recorded  on  the 
France  Teletel  network  In  1989  but  only 
30,000  connect  hours  coming  from  other 
countries. 

CDmRQiOaarkat 

The  ability  to  record  a  huge  mass  of  Infor¬ 
mation  on  a  small  compact  disc  which  can  be 
retrieved  with  a  PC  has  created  great 
expectations  within  the  database  Industry. 
The  CD-ROM  market  Is  growing  very  quickly  : 
the  number  of  titles  published  doubles  each 
year.  It  Is  expected  that  the  number  of 
titles  (about  750  In  1989)  will  Increase  to 
more  than  6000  worldwide  In  1992. 

CD-ROM  today  covers  a  wide  variety  of 
applications,  from  diagnostic  programmes, 
computer  graphlos  via  cartography  and  full- 
tp-t  encyclopaedias.  The  size  and  the 
fields  covered  vary  greatly  from  country  to 
country.  According  to  Infoteoh.  the  USA 
still  dominated  the  world  market  In  1969 
with  56  %  of  the  produotlon  of  commercial 
titles  and  66  %  of  revenue.  But  the 
Japanese  are  fast  coming  up.  They  Increased 
their  market  share  In  p.roduotion  from  1  % 

In  1988  to  21  %  In  1969.  The  European 
Community  accounted  for  o.nly  18  %  of  the 
supply.  The  leading  countries  in  Europe 
have  been  in  1989  Italy  and  Great  Britain 
followed  by  Germany  and  France. 

The  subject  areas  mostly  covered  In  the 
Community  have  been  "Laws  and  Government 
Regulations"  (19  *)  followed  by  •'Business, 
Finance  and  Company  Directories"  ("13  %), 
whereas  in  the  USA  "Geography,  Cartography, 
Census.  Statistics"  (20  %)  and  "General 
Reference,  Blbllcgraphies"  (15  *)  have  been 
printed  especially  on  CD-ROM.  Japan 
contributed  the  majority  of  "Entertainment'" 
titles  (52  %). 


According  to  Infoteoh,  the  total  revenue  of 
CD-ROM  commercial  titles  amounted  to  some 
441  million  ECU  In  1969  for  an  Installed 
base  of  366-000  drives  and  783  titles 
published. 

Vet,  Ij  -lew  of  the  rapid  growth  of  CD-RCM 
publishing,  these  figures  may  ahead  be 
completely  outdated. 


Data  transmission  by  radio  relay  channel, 
l.e.  ground-based  TV  networks,  ’atelllte  or 
FM  radio  suboarrlers.  Is  an  alternative 
method  of  supplying  electronic  Information 
services.  Broadcasting  is  particularly 
suited  to  data  servloes  aimed  at  large 
numbers  of  users  simultaneously  :  real-time 
stock  market  prices,  race  results,  updated 
lists  of  prices  transmitted  to  a  network  of 
retailers.  These  three  segments  are  the 
core  of  the  data-broadoastlng  market.  The 
development  of  the  market  Is,  however, 
hindered  In  Europe  by  the  shortage  of  radio 
frequencies,  high  investment  costs  and 
uncertainties  as  regards  the  evolution  of 
the  regulatory  framework  for  suoh  services. 
Excluding  broadcasted  videotex  (teletext), 
very  few  broadcasting  information  servloes 
exist  In  Europe.  Host  of  them  are  located 
In  the  United  Kingdom. 

Audlotex  Is  a  technology  vhloh  gives  users 
interactive  access  to  information  and  tele¬ 
phone  communication  services.  The  user  Is 
routed  Into  the  Information  service  by 
making  a  selection  from  successive  menus  as 
with  videotex  tree-searching  using  the 
twelve  keys  of  hls  Of  her  telephone.  The 
Information  is  supplied  eltner  by  a  synthe¬ 
sized  or  pre-recorded  voice  reciting  the 
data  collected  or  transmitted  by  telefax.  A 
pilot  multilingual  audlotex  service  with 
voice  recognition  Is  currently  being  tested 
by  the  ECHO  host  of  the  Commission  of  the 
European  Communities.  This  technology, 
which  is  Just  beginning  to  emerge  In 
Europe,  could  become  a  serious  rival  to 
videotex  since  It  makes  use  of  the  simplest 
and  most  widely  available 
terminal  :  the  telephone. 

According  to  a  survey  carried  out  by 
Electronic  Publishing  Servloes,  the  Commu¬ 
nity  audlotex  Information  servloes  market 
was  worth  300  million  ECU  In  1989.  It  could 
develop  by  300-400  *  over  the  next  five 
years  an.'i  reach  700  to  1,200  million  ECU  by 
1993  provided  that  appropriate  regulatory 
and  billing  frameworks  are  set  up. 

The  Community  started  to  become  aotlve  In 
the  area  of  database  servloes  In  the  early 
70s.  At  that  time.  Community  Initiatives 
focussed  mainly  on  scientific  and  technical 
information. 

Initial  action  plans  for  Information  and 
documentation  over  the  period  1975-63  has 
as  a  primary  goal  the  development  of  the 
basic  Infrastructure  vhloh  was  necessary  In 
order  to  access  online  databases  available 
vlthln  the  Community.  This  goal  was 
achieved  through  the  Implementation  of  the 
Euronet  DIAHE  network,  vhloh  has  now  been 
superseded  by  the  interoonneotlon  of 
national  packet-switched  data  networks. 
Later  on,  through  a  five-year  programme  for 
the  development  of  the  specialised  Informa¬ 
tion  market  (1984-1988),  Community  efforts 
focussed  on  the  Improvement  of  the  quality 


and  coverage  of  databases  produced  within 
the  Coanunlty.  Through  calls  for  proposals 
It  encouraged  the  formation  of  European 
databases  and  promoted  their  use  aocross 
the  Community. 

These  Community  programmes,  together  with 
national  initiatives,  have  stimulated  the 
development  of  electronic  information 
Services  within  the  Community.  Before  the 
opening  of  the  Euronet  DIAHE  network,  the 
gap  in  terms  of  turnover  between  the 
European  and  the  US  online  information 
market  was  1  to  10.  It  has  been  reduced  to 
1  to  3. 

However,  the  gap  between  the  size  of  the 
Community  Information  services  market  and 
that  of  the  US  market  is  closing  only 
gradually.  The  European  information  ser¬ 
vices  market  is  still  very  fragmented, 
chiefly  as  a  result  cf  linguistic,  legal 
and  technical  barriers.  Its  main  develop¬ 
ments  arc  taking  place  on  a  national 
basis.  The  diversity  of  national  policies, 
particularly  as  regards  the  development  of 
videotex  networks,  combined  with  the 
eoonomlc  disparities  within  the  Community 
exacerbates  the  discrepancies  between 
Member  States. 

In  view  of  the  increased  competition  on  the 
market  place,  the  main  operators  on  the 
European  information  services  market  have 
'  ’.voured  national  or  transatlantic  defen- 
6_ve  agreements  rather  than  European  coop¬ 
eration.  However,  progress  achieved  in  the 
implementation  of  a  Community  telecommuni¬ 
cations  policy,  the  emergence  cf  the  CD-ROM 
market  and  audlotex  technologies,  the 
development  of  gateways  between  hosts, 
coupled  with  the  new  demand  for  Information 
as  a  result  of  the  creation  of  the  single 
market,  open  new  opportunities  .'  r  develop¬ 
ing  a  Community-wide  information  services 
market . 

In  order  to  help  European  information 
providers  to  grasp  these  opportunities,  the 
Community  embarked  in  1989  on  the  initial 
phase  of  a  major  programme  aimed  at 
responding  to  the  increasing  market  prob¬ 
lems  and  needs. 

A  two-year  action  plan  (1989-1990)  for  the 
creation  of  an  information  services  market 
was  approved  by  Council  on  26  July  1938 
(1).  Known  as  IMPACT  (Information  Market 
Policy  ACTions)  and  allocated  a  budget  of 

36  million  ECU.  the  programme's  alms  were 
as  follows  : 

to  sot  up  an  internal  information 
services  market  by  the  end  of  1992, 

to  stimulate  and  reinforce  tno  compet¬ 
itive  capability  of  European  suppliers 
of  information  services. 

to  promote  the  use  of  advanced  infor¬ 
mation  services  in  the  Community, 

to  reinforce  Joint  efforts  to  achieve 
Community  cohesion  with  respect  to 
information  services. 

Two  complementary  lines  of  approach  have 
been  followed  in  order  to  attain  the  €d30ve 
objectives  : 

making  a  continuous  effort  to  Improve 
market  conditions  and  promote  the  use 


of  modern  Infouation  services 
( "hcrizontal  actions " ) , 

the  launch  of  pilot  and  demonstration 
projects  exerting  a  catalytic  effect 
on  the  development  of  the  market  in 
key  sectors  ("vertical  actions"). 

One  aspect  cf  the  information  market  whloh 
has  been  the  subject  of  great  attention  by 
the  Commission  over  the  last  five  years 
oonoorns  the  regulatory  framework  of  that 
market . 

Two  regulatory  Issues  of  particular  rele¬ 
vance  to  tho  information  market  have 
already  been  dealt  with  in  the  context  of 
the  Single  Market,  both  measures  whloh  the 
Commission  announced  in  its  White  Paper  of 
1985  "Completing  the  Internal  Market" . 

These  measures  are  first  the  Directive  on 
tho  legal  protection  of  the  topography  of 
seml-oonduotor  products  -  chips  -  and 
second  the  Directive  on  the  legal  protec¬ 
tion  of  computer  programs. 

In  the  case  of  semi-conductors,  the  choice 
was  made  to  offer  protection  within  the 
Communities  by  means  of  a  "sul  generis" 
legal  regime.  This  choice  was  determined 
by,  among  other  factors,  the  feeling  that 
existing  regimes  such  as  copyright,  could 
not  be  stretched  to  cover  such  purely  func¬ 
tional  objects.  On  the  other  hand,  for 
computer  programs  the  choice  of  copyright 
protection  for  the  Directive  whloh  was 
adopted  in  May  of  this  year  after  two  years 
of  animated  debate  is  founded  on  the  belief 
that  copyright  is  a  vehicle  which  is  appro¬ 
priate  for  the  protection  of  such  a  work. 

Not  only  is  copyright  the  appropriate 
regime  in  the  eyes  of  the  Commission,  it  is 
also  the  basis  on  whloh  five  of  the  Member 
States  of  the  Community  had  already  legis¬ 
lated  to  protect  computer  programs,  as  had 
a  growing  number  of  countries  around  the 
world  including  the  United  States  and 
Japan . 

From  a  Community  viewpoint,  the  Directive 
on  the  legal  protection  of  computer  pro¬ 
grams  marks  an  important  step  forward. 
Community  competence  to  regulate  copyright 
matters  in  the  Member  States  can  no  longer 
be  challenged,  in  respeot  of  computer 
programs  at  least,  and  probably  no  longer 
in  respeot  of  oonyright  matters  generally. 
It  is  a  landmark' in  tho  long  and  difficult 
Journey  towards  a  truly  Community  copyright 
regime  with  a  single  period  of  protection 
and  common  rules  as  to  restricted  acts  and 
exceptions  to  the  author's  exclusive 
rights . 

The  Commission  in  this  Directive  also  regu¬ 
lated,  for  tho  first  time  anywhere  in  the 
world,  by  express  legislation,  the  question 
of  access  to  and  re-use  of  Information 
required  in  order  to  make  interoperable 
computer  systems.  Since  programs  are  today 
usually  commercialized  in  object  code  form 
only,  and  intellectual  property  rights 
prevent  the  process  of  reverse  engineering 
or  decompiling  that  object  code  in  order  to 
gain  access  to  underlying  ideas  and  princi¬ 
ples  or  to  specific  information  on,  for 
example,  program  interfaces,  a  dominant 
supplier  could  exercise  those  intellectual 
property  rights  to  exclude  others  from 
interoperating  with  his  products.  Tho 
Community’s  software  Directive  provides  for 
a  limited  access  to  information  and  a 
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limited  re-use  of  that  Information ,  for  the 
sole  purpose  of  Independently  creating  an 
Interoperable  program. 

The  Commission  Is  also  turning  Its  atten¬ 
tion  to  regulatory  matters  applicable  to 
another  electronic  medium  of  relevance  to 
the  Information  market.  This  subject  Is  the 
legal  protection  of  databases. 

The  Commission  announced,  In  Its  Green 
Paper  on  "Copyright  and  the  Challenge  of 
Technology"  in  1988  that  It  would  seek 
views  as  to  whether  harmonization  measures 
were  required  In  the  field  of  the  legal 
protection  of  data  bases. 

In  April  1990,  the  Commission  organized  a 
hearing  of  Interested  circles  on  this  Issue 
at  which  organizations  were  Invited  to 
present  views.  The  consensus  at  the  hearing 
seemed  to  be  In  favour  of  a  copyright 
approach,  protecting  databases  throughout 
the  Community  as  compilations  within  the 
meaning  of  the  Berne  Convention  and  extend¬ 
ing  the  term  "data  base"  to  all  material 
stored  arranged  and  accessed  electroni¬ 
cally. 

The  Commission  has  not  yet  announced  what 
specific  measure  It  Intends  to  Introduce, 
nor  what  the  contents  of  such  a  measure 
could  be. 

Turning  to  the  more  traditional  non¬ 
electronic  media,  the  services  of  the 
Commission  also  conducted  a  study  of 
reprography  In  the  Member  States,  leading 
to  a  hearing  In  June  of  this  year.  The  par¬ 
ticipants  of  this  hearing  discussed.  Inter 
alia,  whether  a  harmonizing  Instrument  from 
the  Commission  Is  required  and  If  so. 
whether  It  should  cover  only  the  facsimile 
reproduction  of  texts  In  paper  form  or 
whether  all  types  of  copying  Including  fax 
and  electronic  text  transmission  systems 
should  be  covered. 

Different  solutions  exist  In  the  Member 
States  to  the  problem  of  unauthorized  copy¬ 
ing  of  texts,  including  contractual  licens- 
Ir.jJ  arrangements,  and  levies  on 
reprographic  equipment. 

The  Commission  has  not  yet  taken  any  posi¬ 
tion  on  the  views  expressed  on  reprography, 
but  It  Is  clear  that  the  phenomenon  of 
cheap  and  easily  used  means  to  reproduce 
works  protected  by  copyright  constitutes  a 
challenge  to  the  exercise  of  Intellectual 
property  rights  both  In  the  more  tradition¬ 
al  spheres  of  the  printed  word  and  the 
photo,  and  also  In  the  field  of  sound  and 
visual  recording  both  In  analogue  an  digi¬ 
tal  form. 

Indeed,  the  Issue  of  Intelleotuel  property 
rights  and  information  has  been  made  more 
complex  by  the  advent  of  digital  technolo¬ 
gy.  Vhen  copying  of  a  work  was  done  by 
hand,  regardless  of  whether  the  copying 
reproduced  the  expression  of  the  author  or 
merely  the  Information  contained  in  his 
work,  damage  to  the  author's  eoonomio 
Interests  was  relatively  little.  Since 
digital  encoding  and  reproduction  tech¬ 
niques  now  enable  the  copier  to  make  sub¬ 
stitutes  for  the  original  work  at  a  frac¬ 
tion  of  the  cost,  the  need  to  protect  the 
copyrightable  expression  has  grown. 

Yet,  paradoxically,  digital  fixation 
techniques  allow  manipulation  of  that 
expression  and  easy  extraction  of  the 


unprotected  information  contained  in  the 
vork.  So  what  was  perhaps  in  copyright 
terms  a  decade  ago  essentially  a  problem  of 
protecting  the  expression  of  a  work  against 
piracy  and  slavish  copying  or  cloning,  has 
now  in  reality  become  a  problem  of  preven¬ 
tion  or  allowing  access  to  Information. 

This  paradox  Is  at  Its  most  evident  In  the 
field  of  the  legal  proteotlon  of  databases. 
The  elements  whlrii  represent  copyrightable 
expression,  the  selection  or  the  arrange¬ 
ment  of  the  contents  of  the  database,  are 
only  a  part  of  the  effort  and  Investment 
made  by  the  creator  of  the  database  who  may 
have  expended  considerable  skill  and  labour 
In  the  colleotion  and  collation  of  raw 
data.  Yet  neither  the  data,  nor  the  skill 
and  labour  Involved  In  Its  colleotion  are 
protectable  under  Intellectual  property 
law,  and  the  selection  and  arrangement  of 
the  data  can  be  altered  at  will  electroni¬ 
cally  . 

Another  area  in  which  both  Internally  and 
externally  the  question  of  the  compatibili¬ 
ty  of  intellectual  property  rights  and  the 
free  frow  of  information  is  being  raised  Is 
In  the  field  of  standards. 

In  1985  the  Community  launched  with  the 
Vite  Paper  a  programme  to  remove  the 
regaining  obstacles  to  the  creation  of  an 
Internal  m.rket,  that  is,  "an  area  without 
Internal  i rentiers  In  which  the  free  move¬ 
ment  of  goods  rjrsons,  services  and  capi¬ 
tal  IB  assured  .  . "  (Art'iCle  8A  of  revised 
EEC  Treaty) .  European  s'-andardization  Is 
playing  a  major  part  in  the  Community  mea¬ 
sures  to  ensure  the  free  movement  of  goods 
and  services. 

Deference  to  common  European  standards  has 
become  the  main  instrument  for  the  removal 
of  technical  barriers  to  trade.  EEC  legis¬ 
lation  in  the  form  of  Directives  Is  limited 
to  the  definition  of  essential  requirements 
that  products  must  meet  In  order  to  ensure 
protection  of  safety,  health  and  the  envi- 
roraent.  Voluntary  standards  are  developed 
at  European  level  to  supply  the  technical 
speoifloatlons  corresponding  to  these 
requirements.  This  new  approach  has  now 
been  applied  to  a  number  of  significant 
industrial  sectors,  such  as  machines, 
simple  pressure  vessels,  construction 
products,  medical  devices  and  teleoommunl- 
oations  equipment. 

European  standards  are  also  used  In  the 
public  procurement  directives  for  the  open¬ 
ing  up  of  the  EEC  markets,  which  directives 
apply  also  to  procurement  by  Ministries  of 
Defence.  In  order  to  remove  the  possibility 
of  restricting  competition  by  Imposing 
technical  speoifloatlons,  the  EEC  direc¬ 
tives  require  purchasers  to  refer  to 
European  standards.  This  firm  linkage 
between  European  standardization  and  public 
procurement  Is  expected  to  provide  a  stimu¬ 
lus  towards  greater  standardization  at 
European  level. 

European  standards  will  also  contribute 
towards  the  1992  objective  In  the  area  of 
conformity  assessment. 

European  standards  on  quality  systems  and 
assessment  criteria,  based  on  International 
standards,  now  exist  and  have  to  be  also 
used  In  the  newly  created  body  EOTC 
(European  Organization  for  Testing  and 
Certification),  This  body  provides  the 
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necessary  forum  Ic  vhloh  all  Interested 
parties  can  cone  together  to  agree  on 
ooirmon  rules  for  oertifioation  systems  in 
hurope. 

Beyond  the  short  term  objeotlve  of  the 
single  maritet  of  1992.  European  standard¬ 
ization  holds  also  the  key  to  the  realiza¬ 
tion  in  the  long  term  of  the  full  eoonomio 
benefits  of  an  Integrated  European  market. 
It  offers  new  opportunities  for  producers 
and  users  of  industrial  goods  and  services 
to  reduce  their  costs  and  inorease  competi¬ 
tion  in  the  market  place,  •ii''  further 
development  and  wider  use  oi  -ropean  stan¬ 
dards  in  all  sectors  has  become  an  objec¬ 
tive  of  the  Community  in  its  own  right.  The 
Community  has  promoted  work  in  some  sectors 
which  are  not  subject  to  regulation 
(information  technologies,  advanced  ceram¬ 
ics  etc  . . . ) . 

With  a  view  to  making  all  interested  par¬ 
ties  (European  industry,  standardization 
bodies  and  public  authorities)  fully  aware 
of  the  strategic  importance  of  European 
standardization  in  the  European  economy, 
the  Commission  issued  a  Green  Paper  on  the 
development  of  European  Standardization  in 
October  1990.  In  this  consultation  document 
the  Commission  made  recommendations  for  the 
reorganization  of  European  standardization 
in  order  to  respond  better  to  industrial 
needs  and  to  create  a  stable  basis  for  this 
activity  in  the  European  teohnological 
landscape.  The  Green  Paper  has  given  rise 
to  a  major  public  debate;  the  Commission 
has  received  a  large  number  of  comments, 
many  of  them  supportive  of  its  analysis  of 
the  need  for  change,  and  important  proce¬ 
dural  and  organizational  initiatives  will 
be  taken  by  the  standardization  bodies  in 
the  coming  months. 

There  are  several  common  points  of  interest 
between  the  European  Community  and  NATO  in 
respect  to  standardization  activity. 

In  terms  of  objectives  bo*h  the  Community 
and  NATO  share  an  interest  in  exploiting 
the  eoonomio  benefits  c  f  standardization. 
The  rationalization  of  markets,  greater 
competition  and  the  reduction  of  costs 
which  standardization  implies  are  of  par¬ 
ticular  importance  to  the  defense  commu¬ 
nity.  The  military  and  the  civil  economies 
are  equally  interested  in  obtaining  value 
for  money. 

The  broadening  scope  of  European  standard¬ 
ization  over  the  next  decade  in  the  civil 
area  will  inorease  the  potential  for  over¬ 
lap  between  civil  and  military  standardiza¬ 
tion.  There  are  several  sectors  in  which 
European  standardization  is  expanding  fast. 
To  illustrate  the  potential  impact  on 
defense  budgets  :  information  technnology. 
teleoommnnl cations,  civil  engineering, 
power  supply,  new  materials,  buildings  and 
laser  technology  are  all  areas  in  which 
European  standardization  is  accelerating. 

The  expertise  needed  for  .standardization 
work  is  scarce.  The  economic  returns  to 
European  industry  in  committing  their 
resources  to  civil  European  standardization 
are  likely  to  be  higher  than  ever  before 
without  more  convergence  between  civil  and 
defence-related  standardization  activity 
there  will  be  a  shortage  of  experts. 

The  CALS/MIAG  initiative  provides  an  oppor¬ 
tunity  to  use  information  technology  and 


telecommunications  to  speed  up  the  exchange 
of  data  and  information  amongst  the  various 
eoonomio  actors  involved  in  the  complex 
operations  which  characterize  modern  pro¬ 
curement.  It  is  clear  that  no  end-to-end 
exchange  of  information  can  be  guaranteed 
if  some  standards  are  not  agreed  and  prop¬ 
erly  implemented. 

A  similar  situation  might  exist  for  EDI 
(Eleotronlo  Data  Interchange)  for  which  the 
ISO-EDIFACT  standards  are  expected  to  play 
a  significant  role  for  the  eleotrcnlo 
transmission  of  documents  required  for  the 
satisfactory  performance  of  the  Customs 
Union  once  border  controls  have  been 
removed  inside  the  Community  (completion  of 
the  internal  market  end  of  1992). 

There  are  many  examples  (e.g.  COBOL.  ADA) 
which  show  that  standards  promoted  for  use 
in  defence  procurements  have  been  applied 
with  discipline  at  a  worldwide  level  and 
backed  by  the  technical  competence  of  pro¬ 
curement  organizations,  with  the  effect 
that  such  standards  have  been  well  main¬ 
tained  and  their  use  extended  much  beyond 
the  procurement  area  for  which  they  were 
initially  proposed. 

It  might  be  added  that  the  reliable  commu¬ 
nication  of  information  and  data  and  the 
guarantee  of  their  delivery  will  be  an 
incentive  to  promote  the  use  of  telecommu¬ 
nication  standards  a  growing  level  of 
interoperability  amongst  digital  networks. 
Within  such  a  context,  the  advent  of  ISDN 
networks  could  bring  significant  advantages 
for  the  reliable  transmission  of  documents 
and  provide  a  leading  edge  application 
involving  many  countries. 

As  a  direct  consequence  of  the  1992 
programme,  civil  standardization  within 
Europe  is  being  mobilized  rapidly,  and  will 
expand  in  the  years  to  cone.  At  the  same 
time  the  defense  community  is  having  to 
consider  economies  which  standardization  is 
in  position  to  supply.  These  two  worlds 
will  have  to  take  greater  account  of  each 
other's  existence.  The  immediate  task  for 
policy  makers  is  to  identify  more  precisely 
areas  of  common  interest,  and  to  provide 
channels  for  oommunloation  to  lay  down  the 
basis  for  mutually  beneficial  cooperation. 

However  the  growing  importance  of  standards 
in  many  sectors  of  industry  brings  with  it 
a  new  intellectual  property  rights  issue. 

By  definition,  an  industry  standard  has  to 
be  made  available  to  the  widest  possible 
public  in  order  to  succeed  (a  fortiori  an 
international  standard) .  It  has  to  be 
published,  in  paper  or  electronic  form,  and 
has  to  be  reproduced  for  information 
purposes,  it  may  have  to  be  incorporated  in 
to  another  legal  instrument  or  code  of 
practice.  It  has  to  be  implemented  precise¬ 
ly  thereby  imposing  a  need  for  highest 
standards  of  accuracy  in  its  transmi  ..tlon 
to  those  who  use  it. 

A  second  complication  is  in  the  fact  that 
the  standard  represents  a  technical  reality 
which  may  itself  be  subject  to  intellectual 
property  rights.  It  may  be  a  mechanical  or 
physical  standard  covered  by  a  patent  or  a 
software  interface  in  lines  of  computer 
code  covered  by  copyright.  It  may  xieed  to 
be  implemented  by  corresponding  mechanical 
or  other  products  having  identical  charac¬ 
teristics  to  the  subject  matter  of  the 
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Standard,  which  nay  have  been  developed  by 
a  proprietary  rights  holder.  If  the  propri¬ 
etary  right  holder  has  consented  to  use  of 
his  intellectual  property  in  a  standard, 
those  rights  should  be  made  available  on 
fair  and  non-dlsorimlnatory  terms  to  all 
who  wish  to  work  to  the  proprietary  stan¬ 
dard.  or  the  rights  should  be  voluntarily 
waived . 

If  the  standard  has  been  developed  by  a 
research  institute  or  standards  body,  as  a 
public  body  it  will  have  an  obligation  to 
make  the  results  of  its  work  available  to 
those  who  have  funded  the  work.  Vet  at  the 
same  time  intellectual  property  rights  have 
to  be  safeguarded  lest  the  incentive  to 
Invest  in  research  and  development  espe¬ 
cially  in  areas  of  high  standardization 
such  as  telecommunications  is  reduced. 
Therefore  in  a  number  of  fora,  such  as 
ETSI.Cthe  European  Telecommunications 
Standards  Institute),  attempts  have  been 
made  to  draw  up  guidelines  on  the  relation¬ 
ship  between  the  standards  making  activity 
and  the  exercise  of  intellectual  property 
rights. 

The  Commission  has  followed  this  debate 
with  Interest  and  in  its  Green  Paper  on 
standardization,  has  raised  this  very  ques¬ 
tion,  but  without  prejudging  the  outcome  of 
the  consultation  process  started  by  the 
publloatlon  of  the  Green  Paper. 

However,  the  Commission  has  a  firm  commit¬ 
ment  to  maintain  the  exclusive  nature  of 
intellectual  property  rights,  including  in 
the  standardization  field,  preferring 
voluntary  solutions  wherever  possible,  and 
avoiding  any  mechanism  whereby  patents  or 
copyrights  would  be  expropriated  against 
the  wishes  of  the  right  holder. 

Naturally  there  are  areas  where  intellec¬ 
tual  property  rights  and  standards  oo-exist 
within  a  speoiflo  framework  which  imposes 
its  own  contraluts  on  their  relationship. 
Such  is  the  case  in  the  public  procurement 
area  where  the  Commission's  desire  to  open 
specific  markets  to  all  competitors  means 
that  detailed  speclfloatlons  may  be  man¬ 
dated  as  compulsory  standards  rather  than 
voluntary  ones.  Logically  this  process  of 
creating  mandatory  norms  cannot  create 
greater  difficulties  in  respect  of  intel¬ 
lectual  property  rights  if  the  process  of 
standardization  Itself  has  been  accom¬ 
plished  by  the  right  holder  consenting  to 
make  his  proprietary  rights  available  on 
fair  and  non-disorlmlnatory  terms. 

Another  area  is  which  rights  in  informa¬ 
tion,  whether  or  not  held  in  works  or 
products  protected  by  an  intellectual  prop¬ 
erty  right,  are  of  increasing  importance  is 
in  the  field  of  Joint  research  projects. 
Such  projects  may  be  carried  out  by  publlo 
or  private  entities  of  the  Hember  States  of 
the  Community  or  between  those  of  the 
Community  and  third  countries.  It  is  clear 
that  in  such  joint  research  and  development 
programs  involving  Community  and  third 
country  research  entitles,  the  application 
of  the  international  intellectual  and 
industrial  property  conventions  will  be  the 
guiding  factor.  This  international  frame¬ 
work  will  determine  not  only  questions  of 
ownership  of  rights  but  also  matters  relat¬ 
ing  to  rights  of  reproduction  of  the 
results  of  researoh  programs,  although  of 
course  the  contractual  arrangements  between 
the  parties  will  address  many  of  theses 
issues  specif ioally,  particularly  where  the 
international  framework  is  too  general  to 
provide  detailed  guidance.  Bights  of 


employees  in  their  Inventions  for  example 
may  have  to  be  determined  by  reference  to 
national  law,  absent  any  harmonization  yet 
at  Community  level. 


INTERNATIONAL  ASPECTS 


Moving  now  to  the  international  scene,  I 
would  like  to  consider  three  aspects  of  the 
work  of  the  Community  in  relation  to  intel¬ 
lectual  property  protection. 

They  are  the  European  Eoonomio  Space,  in 
other  words  our  relations  with  the  BETA 
countries.  Eastern  Europe,  and  the  GA.TT. 

As  far  as  the  European  Eoonomio  Space  is 
concerned,  discussions  have  taken  place 
over  many  months  with  the  BETA  countries  on 
the  extent  to  which  they  will  be  able  to 
take  over  the  "acquis  oommunautaire"  on 
completion  of  the  agreement  with  the  Commu¬ 
nity.  The  "aoquls  oommunautaire"  means  the 
body  of  law  already  enacted  within  the 
Community.  In  substantive  terms,  in  the 
field  of  intellectual  property,  this  would 
mean  a  relatively  small  number  of  Community 
legal  instruments,  since  progress  towards 
harmonization  has  not  been  rapid  in  the 
patent  and  trade  mark  fields.  However,  in 
copyrights,  the  eidoptlon  of  the  Directive 
on  the  legal  protection  of  computer 
programs  by  the  Member  States  is  clearly  a 
measure  within  the  meaning  of  the  "aoquls 
oommunautaire"  as  is  the  trade  mark  Direc¬ 
tive  in  the  industrial  property  field,  and 
the  Directive  on  the  protection  of  the 
topography  of  seml-oonduotor  products. 

As  far  as  the  countries  of  what  used  to  be 
called  "Eastern  Europe"  are  oonoerned,  the 
Community  has  also  been  engaged  for  many 
months  in  negotiating  association  agree¬ 
ments  with  certain  countries  which  were 
formerly  members  of  COMECON,  notably  with 
Poland,  Hungary  and  Czechoslovakia. 
Intellectual  property  rights  are  among  the 
subjects  under  discussion  and  it  is  the 
hope  of  the  Community  that  in  these  associ¬ 
ation  agreements  an  undertaking  can  be 
given  to  align  legislation  in  these  coun¬ 
tries  at  a  level  of  protection  similar  to 
that  existing  in  the  Community. 

Revision  of  existing  intellectual  and 
Industrial  property  low  is  already  under 
way  in  a  number  of  the  countries  of  Eastern 
Europe  including  of  course  countries  not 
dlreotly  covered  by  assoolatlon  agreements 
such  as  the  Soviet  Union  and  Bulgaria. 
Therefore,  over  time  we  may  hope  to  see  a 
common  platform  for  the  continent  of  Europe 
as  far  as  intellectual  property  legislation 
is  oonoerned.  with  common  standards  of  pro¬ 
tection  emerging  throughout  Europe  in 
parallel  and  in  harmony  with  moves  within 
the  other  international  fora  suoh  as  VIFO 
(World  Intelleotual  Property  Organisation). 

The  Community  has  played,  and  will  continue 
to  play  an  active  role  both  in  areas  suoh 
as  dispute  settlement  and  in  areas  of 
substantive  Treaty  revisions  suoh  as  those 
scheduled  to  take  place  in  Geneva  at  this 
time  on  the  addition  of  a  Protocol  to  the 
Berne  Convention. 

Lastly,  I  would  like  to  deal  with  the  ques¬ 
tion  of  the  GATT  negotiations  and  specifi¬ 
cally  the  TRIPS  talks  (Trade  Related 
Aspects  of  Intelleotual  Property  Rights), 
although  it  should  not  bo  forgotten  that 
there  are  also  dlsousslons  on  Teleoonmunl- 
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cations  and  on  Public  Procurement  which  are 
of  Interest  In  the  context  of  this 
discussion.  However,  slnoe  at  the  time  of 
drafting  this  contribution,  the  Community 
has  not  formally  tabled  position  papers  on 
either  of  these  topics,  I  will  confine  my 
remarks  to  Intellectual  Property  matters. 
The  objective  of  the  industrialized  coun¬ 
tries  within  the  TRIPS  talks  has  been  to 
negotiate  a  comprehensive  agreement  cover¬ 
ing  basic  principles  of  intellectual 
property  protection,  substantive  standards 
of  protected  rights  and  rules  on  national 
enforcement.  The  general  thrust  of  this 
policy  on  the  part  of  industrialized  coun¬ 
tries  has  been  to  secure  better,  that  is, 
higher  standards  of  protection,  and  better 
enforcement  of  those  standards. 

The  developing  countries  on  the  other  hand 
have  tended  to  stress  the  importance  of 
technology  transfer  and  developmental  poli¬ 
cy  and  have  still  some  reserves  on  certain 
issues. 

The  approach  of  the  Community  could  be 
described  as  far  as  copyright  is  concerned 
as  a  “Berne  Convention  plus  approach" . 

Given  the  adherence  of  all  the  Member 
States  of  the  Community  to  the  Berne 
Convention,  this  approach  poses  no  real 
difficulties,  even  in  respect  of  moral 
rights  where  some  divergence  of  views  with 
the  US  position  may  be  identified. 

Important  elements  of  the  'plus'  aspect  of 
this  approach  are  the  protection  of 
computer  program  by  copyright  as  a  literary 
work  and  the  protection  of  databases 
(compilations  of  data  or  other  material  is 
the  current  definition  in  the  Community's 
proposal)  which  closely  links  data  base 
protection  with  Article  2.S  of  the  Berne 
Convention. 

As  far  as  trade  marks  are  concerned,  an 
important  compromise  between  the  United 
States  on  one  hand  and  the  Community  and 
other  participants  on  the  other  can  be  seen 
in  respect  of  the  prior  use  requirements. 
The  Community  had  originally  wanted  prior 
use  not  to  be  a  condition  for  registration 
of  a  mark.  The  position  under  US  law  was 
the  opposite.  The  current  text  within  the 
GATT  TRIPS  allows  protection  to  be  applied 
for  even  if  the  mark  has  not  been  used  yet, 
but  allows  countries  to  refuse  actual 
registration  until  use  ooours. 

On  geographical  indications  there  are  still 
some  differences  of  opinion  between  the 
Community  and  the  US  but  l  do  not  believe 
that  disputes  over  whether  Glenflddlch 
whisky  has  to  come  from  Glenflddlch  needs 
to  preoccupy  us  here  today. 

Patents  on  the  other  hand  should  and  do 
concern  those  working  in  the  information 
Industry  Patents  are  seen  by  the  develop¬ 
ing  countries  as  an  Important  obstacle  to 
technology  transfer  whereas  to  the  Commu¬ 
nity  and  to  the  US  the  existence  of  a 
strong  patent  system  is  seen  as  an  engine 
for  driving  technology  transfer  by  provid¬ 
ing  a  secure  basis  for  research  and  devel¬ 
opment  investment.  Discussions  within  the 
GATT  TRIPS  context  focus  on  some  fundamen¬ 
tal  issues  such  as  exclusions  from  patent¬ 
ability  and  compulsory  lioenslng.  Some 
aspects  remain  controversial  such  as  the 
extent  to  which  governement  use  should  be 
covered  by  the  same  disciplines  as  compul¬ 
sory  licensing  and  whether  Contracting 
Parties  can  discriminate  between  fields  of 


technology  in  the  issue  of  compulsory 
licenses.  On  the  question  of  first  to  file 
it  seems  that  a  compromise  between  the  US 
and  Community  positions  can  be  reached. 

Two  other  substantive  issues  of  concern  to 
the  information  market  could  be  mentioned. 
The  first  oonoerns  the  discussion  within 
TRIPS  negotiations  on  the  protection  of 
seml-oonduotor  product  topographies  and 
more  specifically  the  relationship  between 
the  IPIC  Treaty  concluded  in  Washington  in 
1069  and  the  norms  which  might  be  set 
within  the  GATT. 

Discussions  have  focussed  on  four  areas 
where  the  IPIC  Treaty  was  felt  to  be  lack¬ 
ing  :  term  of  protection  .  innocent 
infringement,  compulsory  lioenslng  and 
articles  incorporating  unlawfully  repro¬ 
duced  topographies. 

The  Community  has  reinforced  its  own  pro¬ 
tection  given  by  the  semi-conductor  topo¬ 
graphy  directive  of  1987  by  its  strong 
position  in  the  GATT  talks. 

I,ast,  out  by  no  means  least,  the  TRIPS 
negotiations  have  included  provisions  on 
“undisclosed  information" .  This  is  an  issue 
of  considerable  importance  for  economic, 
political  and  legal  reasons.  In  spite  of  a 
reticence  on  the  part  of  some  to  see  the 
subject  treated  at  all  within  the  TRIPS 
context  then  does  seem  to  be  some  consensus 
that  the  subject  matter  falls  within  the 
ambit  of  Article  10  bis  of  the  Paris 
Convention . 

The  Commun.lty's  initial  approach  has  been 
generally  linked  to  the  concept  of  unfair 
competition  but  given  the  absence  of  a 
generalized  system  of  unfair  competition 
law  notably  within  the  Community  Itself, 
the  provisions  within  the  TRIPS  talks  leave 
the  means  of  implementation  open  for  the 
Contracting  Parties  to  determine. 

On  the  international  front,  we  can  say 
therefore  that  the  Community  as  a  whole  and 
especially  the  Commission  are  interested  in 
getting  the  best  possible  result  in  the 
GATT  with  the  highest  level  of  protection 
possible.  We  are  optimistic  that  suooess 
can  be  achieved  particularly  slnoe  other 
countries  around  the  world  are  showing 
signs  of  moving  in  the  right  direction. 

In  Japan  for  example,  a  new  trade  secrets 
lav  has  been  introduced  and  many  other 
countries  are  reviewing  the  protection 
given  to  producers  of  phonograms  and  the 
duration  of  that  protection.  Some  countries 
such  as  Switzerland  are  reviewing  copyright 
law  generally  and  therefore  among  the 
members  of  the  OECD  no  major  oontentions 
seem  to  have  arisen.  The  Commission  is 
oomplllng  an  inventory  of  legislation  in 
third  countries  world  wide  and  listing  any 
problem  areas  which  might  arise  in  order  to 
complete  our  global  picture. 

In  conclusion,  the  Community  has  an  impor¬ 
tant  and  an  evolving  role  to  play  in  the 
intellectual  property  law  field,  especially 
in  those  areas  which  interface  with  the 
information  market.  Substantive  harmoniza¬ 
tion  at  Community  level  has  to  be  speeded 
up  in  order  to  remove  obstacles  to  the  free 
movement  of  goods  and  of  information 
itself.  That  internal  harmonization  has  to 
be  oo-ordinated  and  adjusted  to  take 
account  of  closer  and  wider  associations 
between  the  Community  and  its  neighbours, 
especially  the  newly  emergent  democracies 
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Of  Eastern  Europe.  Within  both  internal  and 
external  discussions,  questions  about  the 
dichotomy  between  exclusive  proprietary 
rights  and  greater  competition  have  to  be 
addressed,  as  do  questions  of  the  synergy 
between  the  public  and  private  sectors,  not 
least  in  the  field  of  information  gathering 
and  dissemination.  Open  systems  and  a 
greater  use  of  standards  have  to  be  encour¬ 
aged.  especially  in  the  telecommunications 
field . 

.<  growing  internationalization  of 
research  projects  in  turn  brings  new  issues 
of  intellectual  property  protection  to 
light,  especially  when  such  research  is 
funded  or  conducted  by  public  bodies.  And 
at  yet  another  level  of  internationaliza¬ 
tion,  industrial  and  intellectual  properly 
law  has  to  be  made  equitable  and  relevant 
to  the  needs  of  the  developing  as  well  as 
the  developed  nations,  and  at  the  same  time 
continue  to  serve  as  an  incentive  for  inno¬ 
vation  and  creativity. 


All  views  expressed  are  the  personal 
opinions  of  the  author  and  do  not  bind  the 
services  of  the  Commission. 
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SUMMARY 

A  complex  network  of  legal 
rights  and  responsibilities  is  part 
of  the  environment  within  which 
information  products  and  services 
are  developed  and  distributed.  A 
brief  survey  of  some  aspects  of 
this  network  or  web  of 
responsibility  for  information  is 
provided,  from  the  perspective  of 
the  information  content  provider. 
Responsibilities  to  authors  and 
other  sources  are  governed  by 
copyright  principles,  especially 
those  recently  discussed  by  the 
U.S.  Supreme  Court  in  the  Feist 
case.  Debate  over  responsibilities 
to  data  subjects  has  recently  been 
dominated  by  discussion  of  the 
draft  European  Commission  directive 
on  data  protection. 

Responsibilities  to  data  consumers 
and  customers  are  generally 
governed  by  express  or  implied 
contract  terms,  while 
responsibilities  to  end-users  and 
ultimate  beneficiaries  of 
information  products  and  services 
Implicates  questions  of  negligence 
and  strict  liability.  The  article 
concludes  with  observations  on  the 
role  of  businesu  and  government  in 
clarifying  and  defining  legal 
responsibilities  for  information. 

INTRODUCTION 

The  subject  of  networked 
access  to  information  has  been  the 
focus  of  much  discussion  and  debate 
throughout  the  information  industry 
in  recent  years.  The  development 
of  interlinked  computer  and 
coiimunicatioiis  networks,  and  the 
potential  for  even  more  extensive 
interconnection  and  proliferation 
of  access,  has  raised  exciting 
possibilities  for  new  markets  and 
new  products,  as  well  as  troubling 
fears  about  network  security, 
integrity  and  privacy.  But  the 
attention  focused  on  these 


technological  advances  nay  have 
obscured  the  gradual  growth  of  a 
different  form  of  network:  the 
network  of  legal  responsibility  for 
the  development,  distribution, 
marketing  and  use  of  information 
products  and  services . 

Unlike  the  physical  access 
network,  the  growth  of  the  network 
of  legal  responsibility  has  not 
resulted  from  the  conscious 
development  decisions  of 
businesses,  governments,  and 
customers.  It  has  arisen,  rather, 
from  a  myriad  of  sources:  from  the 
decisions  of  courts  and 
administrative  bodies,  from  the 
enactments  of  legislatures,  and 
from  the  evolving  conventions  of 
commercial  practices  in  the 
Information  Age.  The  network  of 
legal  responsibility  has,  for  the 
most  part,  grown  haphazardly, 
without  planning,  on  the  basis  of 
ad  hoc  decisions.  Its  landmarks 
have  been  constructed  both  on  a  sui 
generis  basis,  focused  on  the 
problems  presented  by  particular 
information  technologies  and 
formats,  and  on  the  basis  of 
analogies,  stated  or  unstated, 
between  newer  and  older,  more 
familiar  technologies .  As  a 
result,  the  network  of  legal 
responsibility  often  takes  the  form 
of  a  tangled  web  of  legal  duties, 
commercial  expectations,  and 
statutory  rights,  linking  all 
rriarket  participants  —  authors, 
publishers,  distributors, 
purchasers,  and  end-users  —  in  a 
series  of  often  murky,  sometimes 
inconsistent,  or  even 
contradictory,  responsibilities . 

The  following  remarks  seek 
to  shed  some  light  on  a  few  of  the 
strands  of  this  evolving  web  of 
legal  responsibi.lity  for 
information.  If  these  observations 
raise  more  questions  than  answers, 
perhaps  they  accurately  reflect  the 


embryonic  abate  of  the  law  in  many 
of  the  areas  surveyed.  Their  focus 

—  principally  on  developments  in 
the  United  States  —  reflects  the 
limitations  of  the  author's 
experience;  but  the  issues  they 
raise  will  have  to  be  addressed,  in 
one  form  or  another,  throughout  the 
global  information  marketplace. 

The  perspective  of  these 
observations  is  primarily  that  of 
the  private  sector  information 
industry,  the  thousands  of 
companies  and  other  institutions 
whose  business  involves  the 
creation,  distribution,  and  use  of 
information.  More  specifically, 
the  legal  responsibilities  are 
described  mainly  from  the 
standpoint  of  the  provider  of 
information  content  —  the  compiler 
and  publisher  of  information 
products  and  services,  particularly 
in  the  form  of  electronic  databases 

—  rather  than  from  the  standpoint 
of  the  passive  distributor  or 
end-user.  Sven  this  single 
perspective  is  multi-faceted, 
however.  To  use  the  terminology  of 
traditional  copyright  analysis,  the 
information  content  provider  shares 
characteristics  of  the  user, 
author,  and  publisher.  In  many 
cases,  the  information  provider 
relies  on  data  supplied  by  others 

—  the  fruits  of  scientific 
research,  for  instance  —  and 
supplies  the  authorship  involved  in 
organizing  and  presenting  these 
materials  'n  the  most  useful  and 
accessible  way.  The  information 
provider  then  makes  decisions  as  to 
the  medium  or  media  of  distribution 

—  for  Instance,  hard  copy, 
on-line,  CD-ROM,  audiotex  ~  most 
appropriate  to  the  nature  of  the 
product  or  service  and  the  target 
market .  Even  where  the  info,.mation 
content  provider  does  not  actually 
execute  the  distribution  strategy 
itself  —  e.g.,  by  running  an 
on-line  service  on  which  are 
mounted  the  databases  it  has 
created  or  compiled  —  its 
distribution  decision  may  affect 
the  nature  of  the  legal 
responsibilities  that  it  wittingly 
or  unwittingly  assumes.  This  essay 
will  at  points  articulate  those 
consequences,  but  it  proceeds  from 
the  assumption  that  the  content 
provider  becomes  enmeshed  in  the 


network  of  legal  responsibility  — 
albeit  perhaps  at  different  points 
—  regardless  of  the  distribution 
medium  chosen. 

Finally,  these  remarks 
should  be  viewed  as  a  sample,  not  a 
comprehensive  survey,  of  the  legal 
responsibilities  undertaken  by 
information  content  providers. 

They  focus  on  four  major  types  of 
responsibility:  to  authors  and 
other  sources;  to  data  subjects;  to 
data  consumers  and  customers;  and 
to  end-users  and  ultimate 
beneficiaries  of  information 
products  and  services.  The  essay 
concludes  with  some  observations  on 
the  practical  consequences  of  the 
nature  of  the  evolving  web  of  legal 
responsibility  in  the  information 
field. 

RESPONSIBILITIES  TO  AUTHORS 
AND  OTHER  SOURCES 

The  raw  material  of  the 
content  of  a  commercial  database  or 
other  information  product  or 
service  may  take  several  forms. 

For  present  purposes,  two 
categories  are  relevant:  first, 
what  the  Berne  Convention  refers  to 
as  "literary  and  artistic  works," 
and  the  U.S.  Copyright  Act  calls 
"works  of  authorship";  second, 
other  types  of  "raw  data"  or 
pre-existing  materials .  While  the 
coverage  of  Berne  and  of  the  U.S. 
law  are  not  precisely  coextensive, 
the  distinction  between  works 
protect ible  by  copyright  and 
unprotected  data  or  other  materials 
is  an  important  one.  Its 
significance  has  recently  been 
underscored  by  the  decision  of  the 
U.S.  Supreme  Court  in  the  case  of 
Feist  Publications,  Inc.,  v.  Rural 
Telephone  Service  Co.,  Inc..  Ill 
S.ct.  1282  (1991),  in  which  the 
Court  for  the  first  time  expounded 
on  the  scope  and  existence  of 
copyright  protection  for 
compilations  of  otherwise 
unprotected  materials. 

Where  the  information 
product  or  service  is  based  upon 
works  protectible  in  themselves, 
the  responsibilities  of  the 
information  provider  to  the  author 
or  authors  is  relatively  familiar. 
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Inclusion  of  a  work  in  a 
compilation  doea  not,  of  course, 
prejudice  the  copyright  in  the 
underlying  work .  Whether  the 
compilation  involves  the  inclusion 
of  an  article  or  essay  in  an 
anthology,  or  even  the  wholesale 
inclusion  of  one  compilation  in  a 
larger  compilation  —  for  instance, 
the  inclusion  of  a  statistical 
chart  on  Belgian  economic 
performance  in  a  broader 
compilation  of  European  business 
statistics  —  the  act  of  inclusion 
is  ordinarily  subject  to 
traditional  requirements  of 
obtaining  a  license  from  the  author 
or  his  representative,  unless 
traditional  exceptions  such  as  fair 
use  or  fair  dealing  apply. 

Questions  may  sometimes 
arise  as  to  whom  this 
responsibility  runs  —  in  other 
words,  in  identifying  the  author  of 
the  work  in  question.  Different 
rules  apply  with  respect  to  the 
ability  to  ascribe  authorship  to 
legal  entities,  and  to  the 
conditions  under  which  an  employer 
or  contractor  is  authorized  to 
exercise  the  privileges  of 
authorship  with  respect  to  a  work 
created  by  its  employees  or 
contracting  parties.  Identifying 
the  author  of  the  work  in  question 
is  essential,  not  only  for  securing 
a  license  to  use  the  work  in  the 
larger  database,  but  also  for 
securing  a  release  or  consent  with 
regard  to  the  author's  moral 
rights,  particularly 
the  rights  of  paternity  and 
integrity  recognized  by  the  Berne 
Convention.  Berne  member  states 
have  adopted  a  variety  of 
approaches  to  defining  and 
enforcing  these  moral  rights, 
ranging  from  the  enactment  of  a 
specific  moral  rights  code 
identified  as  such,  to  the  U.S. 
model  of  subsuming  these  rights 
within  a  complex  of  other  legal 
provisions,  including  trademark, 
defamation,  and  copyright  itself. 

Unique  problems  are 
presented  when  the  database 
compiler  seeks  to  identify  the 
author  of  another  compilation  of 
data  to  be  included  in  the 
subsequent  database.  In  this 


instance,  the  author  is  generally 
the  legal  or  natural  person  who  has 
selected  or  arranged  the  data  into 
the  format  presented.  The  verbs 
"selected  or  arranged"  track 
Article  2(5)  of  the  Berne 
Convention  (Paris  Text) .  Even 
though  this  paragraph  refers  only 
to  " (cjolleotions  of  literary  or 
artistic  works  such  as 
encycolpedias  and  anthologies," 
national  law  in  most  Berne 
countries  makes  clear  that  the  same 
"selection  or  arrangement" 
authorship  may  be  found  in 
compilations  of  data  that  are  not 
themselves  individually  subject  to 
copyright  protection.  This  is 
indisputably  the  case  under  U.S. 
law,  which  defines  a  compilation  as 
"a  work  formed  by  the  collection 
and  assembling  of  preexisting 
materials  or  of  data  that  are 
selected,  coordinated  or  arranged 
in  such  a  way  that  the  resulting 
work  as  a  whole  constitutes  an 
original  work  of  authorship."  U.S. 
law  recognizes  a  "collective  work" 
as  a  species  of  the  compilation 
genus,  defining  the  former  as  a 
work  "in  which  a  number  of 
contributions,  constituting 
separate  and  independent  works  in 
themselves,  are  assembled  into  a 
collective  whole."  17  U.S.C.  sec. 
101.  Some  of  the  shadows  which  may 
now  lurk  in  this  corner  of  the  web 
of  legal  responsibility  could  be 
dispelled  by  a  more  explicit 
recognition  in  international  legal 
instruments  of  the  fact  that,  as  a 
matter  of  law  and  practice,  the 
Berne  protection  for  compilations 
is  not  limited  to  collections  of 
"works,"  but  also  extends  to 
selected  or  arranged 
non-copyrightable  material.  That 
recognition  should  be  reflected  in 
any  protocol  to  the  Berne 
Convention  that  emerges  from 
discussions  soon  to  commence  within 
the  World  Intellectual  Property 
Organization.  The  broader 
definition  of  compilation  would 
also  be  a  valuable  feature  if 
included  in  the  forthcoming 
European  Community  instrument  on 
legal  protections  for  databases,  as 
well  as  in  multilateral  standards 
such  as  the  proposed  General 
Agreement  on  Tariffs  and  Trade 
agreement  on  trade-related 
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intellectual  property  rights. 

The  raw  material,  itself 
unprotected  by  copyright,  that  goes 
into  a  copyrightable  compilation 
may  take  several  forms.  It  may 
include  works  of  authorship  that 
have  passed  into  the  public  domain, 
or  official  texts  or  other  works  of 
government  authorship  that  may, 
under  national  law,  be  unprotected. 
Most  commonly,  however,  this 
category  refers  to  "data, "  "facts, " 
or  another  label  applied  to 
statements  or  observations  which  do 
not  themselves  rise  to  the  level  of 
protected  authorship.  Such 
material  runs  the  gamut  from 
astronomical  observations  to  stock 
quotations,  from  bibliographic 
citations  to  economic  and 
demographic  statistics.  It  may 
have  taken  a  great  deal  of  effort, 
resources,  hard  work  and  ingenuity 
to  discover  or  articulate  the  fact 
in  question,  a  sum  of  quantifiable 
inputs  far  greater  than  that  which 
led  to  the  creation  of  a  simple 
tune  or  short  rhyme.  Nevertheless, 
because,  as  the  Feist  decision 
pithily  states,  "copyright  rewards 
originality,  not  effort,"  the 
former  may  be  in  the  public  domain 
while  the  latter  is  not. 

A  brief  review  of  the  Feist 
decision  may  help  to  illuminate  the 
complexities  of  describing  this 
aspect  of  the  legal 
responsibilities  of  ‘■he  information 
content  provider.  ...e  Feist  case 
arose  from  a  dispute  between  a 
small  local  telephone  company 
(Rural)  and  a  small  independent 
publisher  of  telephone  directories 
(Feist) .  Feist  sought  a  license 
from  Rural  to  include  the  latter's 
directory  listings  —  so-called 
"white  pages"  listings,  consisting 
solely  of  names,  addresses,  and 
telephone  numbers  of  telephone 
subscribers  —  in  the  former's 
directory.  When  Rural,  alone  among 
nearly  a  dozen  similarly  situated 
telephone  companies,  refused  Feist 
a  license,  Feist  copied  the 
listings  it  needed  without  a 
license.  Rural  successfully  sued 
for  copyright  infringement,  but  the 
Supreme  Court  reversed  the 
decision,  absolving  Feist  of  any 
copyright  liability.  Thus, 


although  Feist  originally  acted  as 
if  it  had  a  responsibility  — 
prudential  if  not  legal  —  to  treat 
Rural's  compilation  as 
copyrightable  and  therefore 
available  only  under  license,  the 
result  of  the  case  was  to  throw  all 
such  white  pages  directories  into 
the  category  of  unprotected  works 
which  are  available  as  source 
material  to  all  comers.  In  other 
words,  the  web  of  responsibility  to 
the  compiler  of  the  underlying 
material  is  broken  here:  a 
subsequent  user  is  free  to  take  all 
or  some  of  it,  for  any  purpose, 
without  permission  or  payment  of 
compensation,  at  least  as  far  as 
copyright  is  concerned.  The 
reason  for  this  treatment  lies  in 
the  Court's  finding  that  white 
pages  directories  "are  selected, 
coordinated  and  arranged  in  a  way 
that  utterly  lacks  originality." 

While  the  significance  of 
the  decision  to  any  American 
telephone  directory  publisher  is 
obvious  and  profound,  its 
applicability  to  any  other  kind  of 
factual  compilation  is  far  less 
self-evident.  Clearly,  the  Court 
considered  white  pages  listings  as 
atypical  compilations,  falling  at 
one  extreme  of  a  spectrum  that 
includes  many  copyrightable  works . 
Rural's  compilation  failed  to 
satisfy  an  originality  requirement, 
but  the  decision  underscores  that 
that  legal  hurdle  is  set  very  low. 
As  the  opinion  states : 

Originality  requires  only 
that  the  author  make  the 
selection  or  arrangement 
independently  (i.e.,  without 
copying  that  selection  or 
arrangement  from  another 
work) ,  and  that  it  display 
some  minimal  level  of 
creativity.  Presumably,  the 
vast  majority  of 
compilations  will  pass  this 
test,  but  not  all  will. 

There  remains  a  narrow 
category  of  works  in  which 
the  creative  spark  is 
utterly  lacking  or  so 
trivial  a."*  to  be  virtually 
nonexistent . 

Thus,  a  database  developer 
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who  bodily  appropriates  or 
substantially  plunders  a 
pre-existing  compilation  as  source 
material  for  his  own  work  does  so 
at  his  peril.  He  gambles  upon  the 
possibility  that  the  underlying 
compilation  will  be  found  to  be  an 
exception  to  the  rule,  a  mere 
assemblage  of  data  which  fails  to 
satisfy  even  the  minimal  creativity 
standard.  In  the  Feist  case, 
Rural's  listing  failed  to  pass 
muster  because  its  "selection  of 
listings  could  not  ce  more  obvious" 
and  its  alphabetical  arrangement  of 
those  listings  "is  not  only 
unoriginal  [but]  practically 
inevitable . "  Compilations  which 
can  establish  even  a  minimal  level 
of  originality  in  the  selection  of 
data,  or  its  arrangement  —  or  its 
coordination,  a  rubric  on  which  the 
Feist  decision  is  entirely  silent 
—  can  avoid  the  total  rupture  of 
the  web  of  copyright 
responsibility,  at  least  under  U.S. 
law.  (Even  in  that  case,  it  is 
possible,  although  fat  from 
certain,  that  responsibility  could 
be  imposed  on  some  other  legal 
theory  besides  copyright.) 

Perhaps  the  more  interesting 
questions  concern  the  precise 
contours  of  the  responsibility 
imposed  with  respect  to 
compilations  that  do  meet  the 
minimal  creativity  standard  of 
selection,  coordination  or 
arrangement,  and  that  therefore 
fall  in  that  broad  arc  of  the 
spectrum  consisting  of  compilations 
protectible  under  copyright.  Here 
the  observations  of  the  Supreme 
Court  in  the  Feist  case,  while  well 
stated  and  certainly  highly 
suggestive  of  future  decisions,  may 
not  literally  be  binding  in 
subsec[uent  cases,  since  the 
conpilation  in  question  was  found 
to  be  totally  unprotected. 
Nonetheless,  they  are  an  essential 
guide  to  any  information 
marketplace  participant  seeking  to 
clarify  its  responsibilities  in 
this  sphere. 

The  Feist  decision  stresses 
that  the  copyright  in  an  original 
con^ilation  "is  liniited  to  the 
particular  selection  or 
arrangement"  which  constitutes  the 


protectible  authorship.  "In  no 
event  may  copyright  extend  to  the 
facts  themselves . "  In  summarizing 
the  consequences  of  this 
distinction,  the  opinion  states : 

This  inevitably  means  that 
the  copyright  in  a  factual 
compilation  is  thin. 
Notwithstanding  a  valid 
copyright,  a  subsequent 
compiler  remains  free  to  use 
the  facts  contained  in 
another' s  publication  to  aid 
in  preparing  a  competing 
work,  so  long  as  the 
competing  work  does  not 
feature  the  same  selection 
and  arrangement.  As  one 
commentator  explains  it: 
"[N)o  matter  how  much 
original  authorship  the  work 
displays,  the  facts  and 
ideas  it  exposes  are  free 
for  the  taking....  (T]he 
very  same  facts  and  ideas 
may  be  divorced  from  the 
context  imposed  by  the 
author,  and  restated  or 
reshuffled  by  second  comers, 
even  if  the  author  was  the 
first  to  discover  the  facts 
or  to  propose  the  ideas . " 

This  passage  seeks  to 
provide  a  doctrinal  "bright  line" 
to  define  clearly  what  may  and  may 
not  be  taken  without  permission 
from  a  copyrightable  compilation. 

In  practice,  however,  the  line  is 
far  from  bright .  The  Feist 
analysis  assumes  that  a  clear 
distinction  may  be  drawn  between 
facts,  on  the  one  hand,  and  the 
selection,  coordination  or 
arrangement  of  facts,  on  the  other. 
The  analysis  assumes  it  should  be 
possible  to  appropriate  all  of  the 
former  without  taking  any  of  the 
latter.  But  it  is  difficult  to 
conceive  of  a  practical  example. 

If  all  the  facts  are  taken,  is  not 
the  first  compiler' s  original 
"selection"  taken  as  well?  How  can 
this  result  be  avoided  simply  by 
omitting  certain  entries,  when 
traditional  copyright  principles 
tell  us  that  an  infringer  may  not 
excuse  his  actions  by  demonstrating 
how  much  of  the  work  he  did  not 
take?  Does  the  Feist  analysis  have 
the  ironic  result  of  providing  the 


8-5 


least  protection  for  the  most 
valuable  databases  —  those  that 
comprehensively  amass  and  aggregate 
the  data  on  the  particular  subject 
at  hand,  without  selectively 
omitting  some  data  that  might  be  of 
value  to  some  users?  Why  should  a 
map  that  arbitrarily  omits 
provincial  capitals,  or  a  periodic 
table  that  selectively  drops  the 
halogens,  enjoy  greater  protection 
against  verbatim  copying  than  a 
truly  comprehensive  compilation? 

Or  can  the  latter  demonstrate  an 
element  of  original  "selection" 
authorship  through  its  original 
(not  copied)  definition  of  the 
universe  to  be  comprehensively 
compiled:  the  territory  to  be 
mapped,  or  the  attributes  of  the 
elements  to  be  displayed? 

The  application  of  the  Feist 
analysis  seems  especially 
questionable  with  regard  to  a 
computerized  database,  in  which  the 
"restating  or  reshuffling"  of 
facts,  themselves  painstakingly 
compiled  and  presented  according  to 
an  original  plan  of  selection, 
coordination,  or  arrangement,  may 
be  accomplished  with  a  touch  of  a 
button.  Of  course,  from  a 
copyright  standpoint.  Feist  teaches 
us  that  "effort"  is  irrelevant. 

But  at  least  from  the  perspective 
of  U.S.  law,  based  upon  an  explicit 
constitutional  bargain  "to  promote 
the  progress  of  science  and  useful 
arts"  —  and,  in  this  context,  to 
encourage  investment  in  the 
development  of  innovative  and 
useful  information  products  and 
services  —  some  have  questioned 
whether  the  Feist  analysis  carries 
out  the  constitutional  purpose. 

How  is  the  "progress  of  science  and 
useful  arts"  served  if  the 
protection  for  compilations  — 
themselves  often  the  product  of 
considerable  Investments  of  time, 
resources,  and  skill,  as  well  as  of 
originality  —  is  reduced  to  a 
"thinness"  approaching  emaciation? 

Where  does  this  leave  the 
database  developer  who  is  seeking 
to  define  more  precisely  his 
responsibility  toward  a  compiler  of 
factual  data  upon  which  a  new 
information  product  or  service  may 
be  based?  Put  another  way,  what 


range  of  action  is  now  permissible 
to  the  "second  comer"  who  aims  to 
offer  an  improved  or  enhanced 
service  whose  subject  matter 
overlaps  with  an  existing  service? 
The  glib  answer  in  both  cases  may 
be  that  the  information  content 
provider  finds  himself  at  the 
cutting  edge  of  one  of  the  most 
dynamic  arenas  of  copyright  law,  a 
position  at  once  exciting  and 
potentially  dangerous.  Watershed 
decisions  such  as  Feist  are 
inovitaoly  followed  by  decisions  of 
lower  courts  seeking  to  apply i the 
announced  broad  principles  to  facts 
presented  by  specific  cases.  The 
process  may  be  interstitial, 
putting  meat  on  the  bones  of  a 
skeletal  pronouncement  of 
overarching  rules,  or  it  may  be 
dynamic,  leading  the  courts 
incrementally  to  a  new  balance 
between  creators  and  "second 
comers"  somewhat  different  from 
that  sketched  out  in  Feist. 
Furthermore,  courts  are  not  the 
only  actors  in  this  developing 
drama:  the  national  Congress  and 
possibly  state  legislatures  as  well 
could  entertain  proposals  to 
rectify  the  perceived  problems 
created  by  the  Feist  decision,  and 
thus  to  draw  a  clearer  picture  of 
this  corner  of  the  web  of 
information  responsibility. 

In  the  meantime,  the 
practical  consequences,  at  least  in 
the  U.S.  market,  may  include  the 
following.  Information  companies 
will  probably  continue  to  seek 
licensing  arrangements  for  the  use 
of  data  contained  in  existing 
databases,  even  to  create  competing 
products,  except  in  the  narrow 
category  of  white  pages  directories 
and  perhaps  other  compilations  now 
deemed  to  lack  any  copyright 
protection.  (Even  -ii  this  sphere, 
licensing  will  continue  to  be 
needed  to  assure  access  to  the  most 
up-to-date  compilations,  rather 
than  relying  on  outdated  printed 
materials,  even  if  they  may  be 
copied  freely.)  In  order  to 
protect  their  compilations  against 
unauthorized  copying,  database 
developers  will  probably  give 
greater  emphasis  to  demonstrable 
originality  in  selection, 
coordination  or  arrangement  of  data 
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in  all  steps  of  the  development 
process.  Compilations  of  "raw 
facts"  may  be  de-emphasized  in 
favor  of,  or  at  least  supplemented 
by,  "value-added"  features  that 
involve  original  expression  or  the 
exercise  of  judgment  and  subjective 
evaluations.  For  instance, 
directories  of  companies  could 
include  not  only  objective  factual 
information,  compiled  according  to 
selected  criteria  and  presented  in 
an  original  arrangement,  bvt  also 
evaluations  and  ratings  concerning 
financial  position,  market 
prospects,  and  other  relevant 
factors.  These  changes  could  make 
at  least  wholesale  copying  less 
attractive  by  making  it  more 
difficult  to  take  "mere  facts" 
without  also  taking  copyrightable 
element-  •> .  Finally,  some 
information  companies  will 
reevaluate  their  marketing  and 
distribution  strategies  in  order  to 
emphasize  customer  relationships 
defined  by  contract  and  to  minimize 
relationships  in  which  copyright 
provides  the  main  mechanism  for 
protecting  against  unauthorized 
copying  of  the  database.  This 
could  mean  a  trend  away  from  retail 
sales  of  hard  copy,  or  even  of 
discrete  products  such  as  a  CD-ROM 
disc,  and  toward  subscription  sales 
and  on-line  access  where  unfriendly 
uses  can  be  more  effectively 
monitored  and  prevented. 

The  international 
implications  of  the  Feist  decision 
are  also  unclear.  The  doctrinal 
underpinnings  of  the  decision  are 
probably  familiar  to  copyright 
specialists  in  most  developed 
countries,  but  the  case's  teachings 
are  not  necessarily  transferable 
throughout  the  Berne  Union. 
Undoubtedly  this  first 
comprehensive  statement  on 
protection  of  compilations  by  the 
highest  U.S.  court  will  be 
carefully  studied  in  both  Brussels 
and  Geneva,  and  will  be  reflected 
to  some  degree  in  the  EC  database 
protection  directive,  the  Berne 
Protocol  to  be  co.TSidered  by  WIPO, 
and  the  GATT  agreement  on  copyright 
if  one  is  achieved. 

RESPONSIBILITY  TO  DATA  SUBJECTS 


The  next  strand  of  the  web 
of  legal  responsibility  for 
information  products  and  services 
applies  only  to  some  databases, 
depending  on  their  subjec.  matter. 
For  many  scientific  and  technical 
works,  there  is  no  h-uman  data 
subject  —  neither  a  natural  nor  a 
legal  person  —  to  assert  rights  or 
seek  redress  in  the  case  of  error 
or  injury  to  reputation.  However, 
for  the  developers  and  distributors 
of  a  large  category  of  commercially 
important  databases,  responsibility 
toward  the  data  subject  is  a 
significant  element  of  the  legal 
environment.  Unlike  the  copyright 
issues  discussed  in  the  preceding 
section,  where  the  trends  toward 
harmonization  of  the  U.S.  and 
European  regimes  are  unmistakable, 
the  rights  of  data  subjects  are 
approached  in  fundamentally 
different  ways  on  different  sides 
of  the  Atlantic,  although  many 
common  aims  can  be  identified.  For 
purposes  of  this  essay,  two  main 
elements  of  the  responsibility 
toward  data  subjects  should  be 
addressed:  dat<  protection  (or 
privacy)  and  defamation. 

Just  as  the  impact  of  the 
Feist  decision  dominates  discussion 
of  the  responsibility  of 
information  content  providers 
toward  authors  and  compilers  of 
source  material,  so  a  single  major 
initiative  helps  to  frame  the 
current  debate  over  data 
protection:  the  pending  European 
Commission  proposal  for  a  Council 
directive  concerning  the  protection 
of  individuals  in  relation  to  the 
processing  of  personal  data,  COM 
(90)  314  final,  SYN  287,  O.J.  No. 
C277,  5  November  1990.  This 
proposal  reflects  in  great  part  the 
need  to  harmonize  the  data 
protection  legislation  of  the  12  EC 
member  states  at  "an  equivalent 
high  level  of  data  protection, "  in 
order  to  prevent  the  erection  of 
internal  barriers  to  data  flow 
within  the  European  Single  Market. 
Yet  the  proposal's  impact  has 
already  been  felt  far  beyond  the 
borders  of  the  European  Community. 
Two  elements  of  the  draft  directive 
explain  these  broad  repercussions; 
the  expansive  definition  of 
"personal  data, "  and  the 
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extraterritorial  teach  of  the 
proposal. 

The  proposed  directive  would 
have  a  broad  coverage,  extending  to 
"any  information  relating  to  an 
identified  or  identifiable 
individual."  Thus,  its  impact  is 
not  limited  to  databases  containing 
medical  records,  information  on 
religicjs  practices,  or  other  types 
of  data  that,  at  least  from  an 
American  perspective,  would  seem 
especially  sensitive  or  private. 
Certainly  the  draft  directive  would 
cover  records  of  banking 
transactions  by  individual 
customers,  airline  reservations, 
personnel  data,  mailing  lists  of 
all  kinds,  and  even  bibliographic 
data  and  directories  of 
individuals.  Apparently  any 
database  containing  individual 
names  is  covered,  but  so  are 
databa  .es  that  contain  no  names  but 
do  xi.clude  identifying  munbers  from 
which  the  identity  of  an  individual 
could  be  determined.  Thus,  for 
example  a  database  consisting  of 
the  telephone  numbers  of  persons 
who  have  asked  to  be  excluded  from 
telemarketing  solicitations  —  or, 
for  that  matter,  any  list  of 
residential  telephone  numbers  — 
could  be  subject  to  the  directive, 
since  the  names  of  the  subscribers 
could  be  determined  through  use  of 
a  reverse  directory.  Both 
computerized  and  manual  files  are 
covered,  as  are  files  held  by  any 
business,  large  or  small,  even  for 
iiiternal  purposes  such  as  personnel 
decisions. 

In  short,  the  draft 
directiv if  adopted  in  its 
current  form,  could  provide  an 
important  thread  of  the  web  of 
legal  responsioility  for  a  wide 
range  of  databases,  including  many 
not  usually  thought  of  as  focused 
on  "personal  information." 
Furthermore,  its  effect  extends 
beyond  the  EC  through  its 
prohibition  on  the  transfer  of 
personal  data  outside  the  Community 
for  processing  unless  the  recipient 
country  "ensures  an  adequate  level 
of  p  otection"  for  the  data 
involved.  Processing  is  defined 
broadly,  to  include  even 
communication  of  data  without  more. 


Accordingly,  the  requirement  for 
"adequate"  extraterritorial 
protection  would  be  invoked  by  such 
actions  as  a  query  from  a  named 
i;idividual  (or  one  identified  by  a 
password  or  other  identifier) 
within  the  EC  to  a  remote  database 
located  outside  the  Community, 
regardless  of  the  nature  of  the 
data  in  the  database  sought  to  be 
accessed.  Under  these 
circumstances,  the  ueb  of 
responsibility  toward  i>  "data 
subject"  would  embrace  handling 
of  customer  information  by  a 
database  operator  who  has  any 
subscribers  located  within  Europe. 
Of  course,  the  proprietor  of  a 
database,  wherever  located,  that 
contained  "personal  data"  on 
European  individuals  would  have  to 
meet  the  "adequacy"  standard  in 
order  to  obtain  the  data  in  the 
first  place,  as  well  as  in  order  to 
retransmit  it  back  to  Europe  in 
response  to  a  request . 

The  content  of  the 
obligations  imposed  upon  database 
proprietors,  if  the  directive  were 
enacted  in  its  current  form,  are 
comprehensive  and  far-reaching, 
although  not  unfamiliar  to  at  least 
some  companies  already  subject  to 
some  of  the  mote  rigorous  data 
protection  laws  in  individual  EC 
member  states.  Informed  consent  of 
the  data  subject  is  the  keystone 
for  creation  and  processing  of 
personal  data.  The  data  subject 
must  be  told  (usually  at  the  time 
of  data  collection)  the  purpose  of 
the  file,  how  it  will  be  used,  and 
who  will  receive  it,  and  must  give 
"specific  and  express"  consent  for 
particular  recipients  and  types  of 
processing.  There  are  exceptions 
for  data  processed  under  a 
contractual  or  trust  relationship, 
cr  if  a  "legitimate  interest"  in 
processing  outweighs  the  interest 
of  the  data  subject .  Data  subjects 
also  enjoy  the  right  to  review  data 
on  himself  or  herself;  to  delete 
data  (even  if  accurate)  obtained  or 
processed  in  violation  of  the 
directive,  and  to  obtain 
compensation  from  violators.  In 
addition,  "truly  dissuasive 
sanctions,"  including  criminal 
penalties,  must  be  adopted  by  each 
Member  State. 
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Other  obligations  to  be 
imposed  upon  database  proprietors 
run  to  Member  State  governments, 
rather  than  directly  to  individual 
data  subjects.  For  instance,  many 
databases  must  be  registered  with  a 
government  agency  upon  creation, 
and  the  agency  must  be  allowed 
access  to  all  files  covered  by  the 
directive. 

The  draft  directive  has  been 
subjected  to  considerable 
criticism.  Among  other  things,  it 
has  been  suggested  that  the 
ambiguousness  of  many  of  its 
provisio.ns,  and  its  authorization 
of  Member  State  derogations  and 
deviations  in  many  areas,  make  it 
unlikely  to  achieve  its  stated  goal 
of  increased  harmonization  of 
requirements  within  the  Community. 
Firms  in  .T.any  fields  argue  that 
compliance  with  the  directive  would 
be  so  expensive  as  to  discourage 
involvement  in  businesses  using 
"personal  data, "  including  many 
lines  of  busir.css  of  undoubted 
benefit  to  consumers.  The 
potential  for  interference  with  the 
flow  of  personal  data  to  and  from 
Europe  has  been  criticized  as  a 
backward  step  in  view  of  the 
growing  globalization  of  every  kind 
of  business,  especially  where 
information  is  concerned. 

The  policy  underpinnings  of 
the  proposed  EC  directive  may 
usefully  be  contrasted  with  the 
privacy  law  approach  taken  in  the 
United  States.  Although  the  draft 
EC  directive,  at  least  in  its 
current  form,  contains  many 
ambiguities  and  exceptions,  it  does 
have  the  virtue  of 
comprehensiveness  and  a  high  degree 
of  uniformity  across  different 
business  sectors.  The  web  it 
throws  over  the  wide  spectrum  of 
databases  containing  personal 
information  is  dense  and  arguably 
stifling,  but  at  least  its  main 
outlines  are  fairly  clear.  In  the 
U.S.,  by  contrast,  the  web  of 
responsibility  linking  a  database 
proprietor  with  persons  named  in 
the  database  is  complex  and  uneven, 
with  some  kinds  of  databases  far 
more  extensively  regulated  than 
others.  For  the  most  part,  this 
reflects  a  perception  that 


compilations  of  certain  kinds  of 
data  (e.g.,  credit  and  personal 
financial  data)  and  databases  held 
by  certain  institutions  (notably 
the  federal  government)  pose 
greater  threats  of  abuses  that 
could  compromise  personal  privacy 
than  do  other,  less  sensitive 
databases .  Other  prominent 
features  of  O.S.  privacy  law 
Include  a  greater  reliance  on 
legislation  adopted  by  the 
individual  states,  rather  than  the 
central  government,  and  a 
drastically  lessened  role  for  the 
government  as  the  affirmative 
champion  of  personal  privacy,  a 
role  generally  left  to  the 
aggrieved  data  subject  himself. 

From  an  American 
perspective,  it  can  be  cogently 
argued  that  this  sectoral  approach, 
relying  on  individual  enforcement 
and  viewing  government  more  as  a 
potential  threat  to  privacy  than  as 
its  protector,  has  given  Americans 
as  high  an  effective  level  of 
privacy  protection  as  their 
European  counterparts  (doubtless 
greater  vis-a-vis  government) ,  as 
well  as  demonstrably  greater  access 
to  a  wide  array  of  consumer 
products  and  services  whose 
development  in  Europe  is  clearly 
threatened  by  the  prospect  of  a 
comprehensive,  sweeping  data 
protection  regime  along  the  lines 
proposed  by  the  European 
Commission.  At  the  same  time,  it 
is  unrealistic  to  expect  the 
fundamental  divergences  between  the 
Europea.i  and  American  approaches  to 
be  resolved  in  the  near  future. 

The  European  proposal  has  already 
had  a  noticeable  impact  on  the 
debate  over  privacy  policies  in  the 
United  States,  and  that  influence 
is  likely  to  grow.  At  least  some 
elements  of  the  European  data 
protection  approach  are  under 
consideration  both  in  Congress  and 
in  a  few  state  legislatures.  In 
the  long  run,  at  least,  it  may  be 
hoped  that  the  contours  of  this 
part  of  the  web  of  legal 
responsibility  for  the  information 
industry  will  come  to  resemble  each 
other  on  both  sides  of  the 
Atlantic.  Failure  to  work  toward  a 
common  approach  is  sure  to  have  a 
detrimental  impact  on  the 
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dissemination  of  a  wide  range  of 
information  products  and  services 
in  the  global  marketplace. 

Another  strand  in  the  web  of 
legal  responsibility  toward  data 
subjects  is  based  not  on  recent  or 
proposed  legislation,  but  on  much 
older  legal  concepts .  While  this 
strand  overlaps  to  some  degree  with 
data  protection  responsibilities, 
it  is  in  most  ways  a  narrower  part 
of  the  web.  While  data  protection 
standards  govern  the  way  in  which 
information  about  individuals  is 
collected,  processed,  and 
disseminated,  its  strictures  apply 
regardless  of  the  accuracy  of  the 
data  in  question.  (The  EC  draft 
directive  does  include  data  quality 
provisions,  yet  it  can  be  violated 
in  many  respects  by  the  collection 
or  processing  of  completely 
accurate  "personal  data.") 

Liability  for  defamation,  by 
contrast,  extends  primarily  to  the 
dissemination  of  false  information 
injurious  to  reputation.  Its  scope 
is  broader  than  data  protection  in 
one  key  respect:  businesses. 
Institutions  and  other  legal 
persons,  as  well  as  natural 
persons,  can  seek  damages  for 
defamation,  while  "personal  data, " 
at  least  under  the  proposed  EC 
definition,  must  be  identifiable  to 
a  particular  individual. 

There  is  little  dispute 
about  the  general  proposition  that 
one  who  disseminates  false  and 
defamatory  information  about 
another  may  be  liable  for  monetary 
damages,  whether  the  defaiiuition  is 
communicated  orally,  through 
familiar  ink-on-paper  technologies, 
or  electronically.  The  disputed 
aspects  of  this  portion  of  the  web 
of  legal  responsibility  turn  mainly 
on  questions  such  as  the  degree  of 
fault  which  must  be  proven,  and 
problems  involving  republication  of 
data,  particularly  from  public 
record  sources. 

In  general,  information 
content  providers  appear  to  be  more 
vulnerable  to  strict  liability  for 
defamation  under  European  legal 
systems  than  under  U.S.  law.  In 
the  United  States,  at  least  a 
showing  of  negligence  is  usually 


required  before  a  plaintiff  may 
recover.  Furthermore,  in  a 
significant  if  ill-defined  category 
of  cases,  injured  parties  must 
sunrount  even  higher  hurdles  in 
order  to  obtain  damages .  At  its 
zenith,  this  protective  standard 
requires  a  showing  of  "actual 
malice"  --  that  is,  either 
knowledge  of  the  falsity  of  the 
statement,  or  reckless  indifference 
to  its  truth.  These  higher 
standards  may  be  embodied  in 
qualified  privileges  developed 
under  the  common  law  of  particular 
states,  but  in  some  cases  they  have 
a  constitutional  basis  as  well,  in 
the  First  Amendment  guarantees  of 
free  speech  and  free  press.  The 
idea  that  the  law  must  protect  some 
false  speech  in  order  to  give 
"breathing  room"  to  First  Amendment 
freedoms  —  and  to  promote  the 
beneficial  effects  of  a  free  flow 
of  information  in  a  democratic 
society  —  has  ancient 
antecedents,  but  it  has  been  firmly 
implanted  in  U.S.  constitutional 
law  for  less  than  30  years,  and  its 
contours  are  still  subject  to 
vigorous  debate.  By  contrast,  at 
least  one  European  commentator  has 
noted  that,  at  least  in  the  French 
legal  system,  "though  freedom  of 
speech  is  fully  recognized  as  a 
constitutional  principle  . . .  there 
is  no  such  idea,  at  least  not 
expressly  stated  in  judicial 
opinions,  that  imposing  a  liability 
on  information  providers  would  act 
as  a  deterrent  of  the  free  flow  of 
information."  Huet,  "Liability  of 
Information  Providers:  Recent 
Developments  in  French  Law 
Contrasted  with  Louisiana  Civil  Law 
of  Liability  and  United  States 
Common  Law  of  Torts,"  5  Tulane 
Civil  Law  Forum  10],  108  (1990). 

Certainly  the  U.S. 
constitutional  ,.rivilege  applies  in 
full  force  to  alleged  libels 
concerning  public  officials; 
clearly  it  has  little  applicability 
to  purely  private  disputes  about 
private  matters.  But  the 
boundaries  between  these  categories 
are  hotly  contested. 

Litigation  in  the  United 
States  involving  on-line 
information  services  has  focused 
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primarily  on  whether  the  statements 
involve  "public  figures"  or  a 
matter  of  "public  concern, "  tests 
that  must  be  satisfied  in  order  to 
invoke  the  constitutional  defenses 
against  liability  for  merely 
negligent  falsehoods.  In  many 
cases,  the  results  have  not  been 
favorable  to  information  content 
providers.  In  one  leading  case, 
the  1985  Supreme  Court  decision  in 
Dun  &  Bradstreet  v.  Greenmoss 
Builders.  472  U..S.  749  (1985),  the 
court  allowed  a  small  business  to 
recover  damages  due  to  a  false 
report  that  the  company  had  filed 
for  bankruptcy.  It  was  held  that 
the  statement  did  not  address  an 
issue  of  "public  concern, "  with 
some  members  of  the  court  observing 
that  imposing  liability  for 
negligent  false  statements  was 
unlikely  to  have  a  deleterious 
impact  on  the  free  flow  of 
commercial  information.  A  similar 
r'-'Sult  was  reached  by  a  lower  court 
in  a  closely  watched  case.  Blue 
Ridge  Bank  v.  Veribanc,  Inc., 
involving  a  negligently  false 
report  on  the  solvency  of  a  bank. 

Surely  it  can  be  argued  that 
any  provider  of  information  content 
has  some  responsibility  to  guard 
against  negligent  inclusion  of 
erroneous  information  in  a 
database,  even  if  in  some 
circumstances  the  provider  will  not 
be  hold  liable  for  mere  negligence 
But  what  if  the  negligence  involved 
is  that  of  the  supplier  of 
Information,  not  of  the  party  who 
compiles  and  makes  it  available  in 
the  form  of  an  electronic 
information  service?  Where  the 
data  is  obtained  under  contract, 
the  provider  would  ordinarily 
obtain  a  warranty  from  the  supplier 
and  hold  the  latter  ultimately 
responsible  in  case  an  undetected 
error  proved  to  be  defamatory.  But 
is  there  some  Independent 
obligation  to  check  and  verify  the 
data  before  making  it  available  to 
customers,  in  order  to  ferret  out 
errors  before  they  cause  injury? 

Is  it  practicable  to  Impose  such  a 
duty  in  the  case  of  vast  databases 
containing  enormous  volumes  of 
information,  where  the  information 
provider  would  not  normally  have 
any  occasion  to  examine  any 


particular  datum  for  accuracy? 

Does  the  existence  of  artificial 
intelligence  software  which  can 
easily  flag  at  least  some 
categories  of  errors  have  any 
Impact  on  the  existence  or  scope  of 
this  duty?  These  are  some  of  the 
questions  whose  answers  may,  in  the 
future,  shed  more  light  on  the 
precise  contours  of  the 
responsibility  of  the  information 
provider. 

What  of  the  situation  in 
which  the  data  is  not  obtained 
under  contract,  but  simply  by 
extracting  .it  from  public  records, 
such  as  land  titles,  court  files, 
and  the  like?  Even  where  the 
defamation  results  not  from  the 
compiler's  errors,  but  from  defects 
in  the  public  records  themselves, 
the  information  content  provider 
may  have  more  difficulty  avoiding 
responsibility  in  this  situation 
than  in  the  case  described  in  the 
preceding  paragraph.  The 
government  agency  which  is  the 
source  of  the  error  may  have  no 
contractual  obligation  to  the 
disseminator  of  the  data,  and  its 
tort  liability  to  the  ultimate 
victim  may  be  limited  due  to 
sovereign  irmiiunity  or  other 
privileges.  Some  courts  appear 
attracted  to  the  thinking  that  the 
act  of  compiling  and  disseminating 
public  records  in  a  single 
information  source,  readily 
accessible  through  modern 
communications  technologies,  could 
create  a  liability  that  does  not 
exist  when  the  individual  data  lie 
scattered  in  public  records  offices 
around  the  country.  While  this 
argument  has  gained  some  credence 
in  the  sphere  of  privacy 
protection,  its  applicability  to 
libel  remains  unclear. 

Finally,  it  should  be  noted 
that  the  information  content 
provider  may  have  some  legal 
responsibility  to  data  subjects  for 
false  information  even  when  it  does 
not  necessarily  constitute 
defamation,  and  even  in  some  cases 
when  the  information  is  not  false. 
In  the  first  category  fall  duties 
imposed,  for  example,  by  specific 
statutes  that  include  data  accuracy 
requirements,  such  as  the  Fair 
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Credit  Reporting  Act  in  the  U.S., 
and,  indeed,  the  draft  EC  data 
protection  directive  itself.  In 
the  second  category  fall  claims, 
actionable  at  least  under  U.S.  law, 
that  the  inclusion  of  particular 
information  about  an  individual, 
while  true,  portrays  the  data 
subject  in  a  false  light,  as  well, 
of  course,  as  claims  under  European 
data  protection  laws  for  improper 
collection  or  processing  of 
accurate  data,  hast,  mention 
should  be  nv;Je  of  the  Branlv  case 
in  the  French  courts,  cited  by 
Professor  Huet,  in  which  an 
individual  deliberately  excluded 
from  a  historical  treatise 
successfully  sued  on  the  ground 
that  the  historian  had  failed  to 
satisfy  a  legal  stands  of 
"requirements  of  objective 
information."  Thus,  the  web  of 
responsibility  may  extend  not  only 
to  those  who  are  data  subjects,  but 
to  those  whd  are  not  but  Insist 
they  should  be. 

RESPONSIBILITY  TO  DATA 

CONSUMERS  AND  CUSTOMERS 

At  first  glance,  the  lines 
of  legal  responsibility  of  an 
information  content  provider  to  his 
customer  appear  to  be  among  the 
clearest  and  simplest  regions  of 
the  entire  web.  Access  to  an 
electronic  database  or  other 
information  service  is  normally 
governed  by  a  contract  agreed  to  by 
the  information  provider,  on  the 
one  hand,  and  the  customer,  on  the 
other.  Even  where  the  contract 
with  the  customer  involves  other 
parties,  such  as  a  gateway  operator 
or  telecommunications  provider, 
there  is  usually  a  contractual 
chain  linking  the  information 
provider  with  the  customer  who  may 
claim  to  be  aggrieved  by  the 
provision  of  inaccurate,  untimely, 
or  misleading  information,  or 
indeed  by  the  failure  to  provide 
information  as  promised.  In 
theory,  at  least,  in  the 
contractual  arena  the  parties  are 
well  equipped  to  bargain  over 
allocation  of  the  risks  of  these 
occurrences,  and  the  law  is 
prepared  to  enforce  these  bargains 
if  necessary.  The  practice,  of 
course,  may  be  much  different; 


information  providers  and  customers 
are  far  mote  likely  to  enter  into 
pre-determined  form  contracts 
without  paying  much  attention  to 
unpleasant  and  unexpected 
contingencies .  Commonly,  in  such 
contracts,  the  information  provider 
seeks,  often  successfully,  to 
protect  himself  from  as  much  of  the 
risk  as  possible. 

However,  an  information 
provider  who  complacently  relies 
solely  upon  contractual  disclaimers 
of  liability  may  ultimately  find 
the  web  of  legal  responsibility 
much  more  tangled  and  dangerous 
than  anticipated.  A  court  may 
refuse  to  slam  the  courthouse  door 
on  an  injured  customer,  no  matter 
what  the  contract  says.  A  brief 
survey  of  the  validity  of 
contractual  disclaimers  of 
liability  in  U.S.  and  European  laws 
indicates  that  courts  in  every 
country  will  read  into  the  contract 
certain  obligations  which  cannot  be 
disclaimed.  Denis  and  Poullet, 
"Questions  of  Liability  in  the 
provision  of  Information  Services, " 
Newsidic  No.  100,  April  1990,  at  7, 
14-16.  Whether  labelled  as 
requirements  of  "reasonableness," 
"good  faith,"  or  "good  morals," 
these  implied  (or  court-supplied) 
contractual  principles  all  seek  to 
relieve  the  allegedly  injured  party 
from  the  consequences  of  the 
bargain  he  has  struck.  The 
doctrines  are  especially  applicable 
in  cases  where  either  the 
bargaining  power,  or  the  level  of 
knowledge  and  expertise,  of  the  two 
parties  is  grossly  unequal.  The 
degree  to  which  this  description 
applies  to  the  circumstances 
surrounding  a  contract  for  access 
to  information  products  and 
services  may  be  inversely 
proportional  to  the  degree  to  which 
the  information  content  provider 
may  safely  rely  upon  contractual 
disclaimers  of  liability. 

Even  more  interesting  and 
novel  responsibility  issues  arise 
when  the  terms  of  access  to 
information  products  and  services 
are  .lOt  governed  by  any  specific 
written  contract .  This  may  become 
an  increasingly  common  circumstance 
with  the  growing  penetration  of 
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such  services  into  mass  consumer 
markets .  Many  knowledgeable 
observers  believe  that  mass  markets 
will  inevitably  include  a 
significant  proportion  of  "impulse" 
buyers  whose  spontaneous  decisions 
to  access  information  services  will 
be  frustrated  without  a 
non-oontractual  mechanism  for 
obtaining  and  paying  for  such 
access.  Whether  access  is  achieved 
via  ordinary  telephone,  in  the  case 
of  audiotex  services,  or  through  a 
public  videotex  gateway  not 
requiring  presubscription,  the 
rules  of  this  noncontractual 
information  marketplace  will  not  be 
embodied  in  a  signed,  written 
agreement  acknowledged  by  both  (or 
all)  parties  to  the  information 
transaction.  Those  rules  will  have 
to  be  supplied  by  well-established 
industry  practice,  by  formal 
industry  codes  of  conduct,  by 
dominant  forces  in  the  marketplace 
(e.g.,  monopoly  or  oligopoly 
providers  of  telecommunications 
conduits  for  the  transactions),  or 
by  government  —  or  by  a 
combination  of  these  sources. 

The  recent  developments  in 
audiotex  services  in  the  United 
States  offer  an  informative  case 
study.  The  explosive  growth  of 
this  marketplace  in  the  past  few 
years,  catalyzed  by  rapid  advances 
in  voice  processing  technology  and 
by  the  deployment  of  competitive 
long-distance  telephone  networks, 
has  been  characterized  by  the 
development  of  many  innovative 
information  services  that  meet  real 
consumer  needs  and  deliver  true 
value.  Unfortunately,  growth  has 
also  been  accompanied  by  some 
scandalous  abuses  by  a  handful  of 
market  participants,  who  have 
exploited  the  lack  of  clearly 
defined  groundrules  to  bring  to 
market  falsely  advertised, 
worthless  "services"  that  are 
little  more  than  a  vehicle  for 
consumer  fraud.  Industry  efforts 
to  develop  and  implement 
self-regulatory  codes  of  conduct 
have  been  overtaken  by  a  rush  to 
regulation  on  the  part  of 
legislatures  and  regulatory 
agencies  on  both  the  state  and 
federal  level.  As  a  result,  in  an 
arena  where  the  lines  of  legal 


responsibility  between  information 
provider  and  customer  were  quite 
hazily  defined  just  a  year  ago,  the 
coming  months  are  nearly  certain  to 
bring  a  new  web  of  complex  and 
overlapping  regulatory 
restrictions,  not  only  on  the  way 
audiotex  services  are  advertised 
and  marketed,  but  on  their  content 
and  presentation  as  well .  The 
precise  contours  of  these 
regulations  are  unclear  at  this 
writing,  but  it  is  far  from  clear 
that  they  will  either  succeed  in 
the  objective  of  eliminating 
fraudulent  audiotex  programs,  or 
avoid  imposing  unneeded  new 
regulatory  requirements  on  other 
electronic  information  services, 
including  business-to-business 
services  where  there  is  not  the 
same  legal  vacuum  for  government  to 
fill. 

RESPONSIBILITY  TO  Eb)D-USERS 

This  brief  survey  of  part  of 
the  web  of  legal  responsibility  for 
information  concludes  with  a  glance 
at  one  of  the  most  attenuated 
strands:  the  information  content 
provider's  responsibility  to  the 
ultimate  end-user.  Particularly  in 
the  case  of  databases  of  business 
and  professional  Information,  it  is 
obvious  that  the  ultimate 
beneficiary  of  the  information 
product  or  service  is  not  the 
customer  to  whom  access  is  made 
available  under  contract:  it  is  the 
customer's  client,  patient, 
business  partner,  or  customer,  the 
person  or  institution  to  whom  the 
original  customer  transmits  the 
information  or,  more  commonly,  for 
whose  benefit  the  information  is 
used  to  create  or  enhance  a 
different  product  or  service.  With 
this  ultimate  beneficiary,  the 
original  information  content 
provider  has  no  contractual  or 
other  business  relationship. 

Indeed,  the  information  provider 
often  has  no  way  of  knowing  even 
the  identity  of  the  party  at  the 
other  end  of  this  strand  of  the 
web.  That  knowledge,  if  it  ever 
arrives  at  the  doorstep  of  the 
information  content  provider,  may 
be  accompanied  by  legal  process 
demanding  the  database  provider  to 
pay  damages  to  redress  injuries 


allegedly  autfered  in  reliance 
upon,  or  as  a  result  of,  defects  in 
the  information  product  or  service 
in  question. 

The  information  provider's 
dismay  in  this  situation  may  be 
ameliorated  slightly  by  the 
knowledge  that  he  is  (usually)  not 
alone.  He  is  more  commonly  one  of 
several  defendants,  including  the 
party  to  whom  he  has  originally 
sold  access  to  the  information  (for 
instance,  a  physician  or  attorney 
who  subscribes  to  a  professional 
information  database  which  is 
alleged  to  have  contributed  to  the 
injury  to  the  patient  or  client) . 
The  contract  between  the 
information  provider  and  his 
customer  should  address  the  issue 
of  allocation  of  responsibility  to 
third  parties  for  use  of  the 
information  product  or  service  in 
question.  Such  a  provision,  if 
enforceable,  may  govern  who  must 
actually  pay  any  damages  that  are 
awarded,  but  it  does  not 
necessarily  resolve  the  question  of 
whether  the  information  provider  is 
legally  responsible  to  the  ultimate 
end-user  of  the  data  that  he  has 
launched  into  the  stream  of 
commerce  through  the  original 
contract  for  access .  Even  more 
ominously,  contractual  provisions 
for  indemnification  can  be  useless 
in  the  case  where  the  original 
customer  is  deceased,  bankrupt,  or 
otherwise  unable  to  respond 
adequately  from  the  point  of  view 
of  the  injured  plaintiff.  In  such 
a  case,  attention  must  be  focused 
directly  upon  the  breadth  and 
strength  of  this  last  strand  of  the 
legal  responsibility  web. 

As  in  so  many  other  regions 
of  the  web,  the  responsibilities  of 
the  provider  of  the  electronic 
database  publisher  turn  to  some 
degree  at  least  on  how  a 
traditional  ink-on-paper  publisher 
would  be  treated  in  similar 
circumstances.  Professor  Huet's 
article  draws  an  interesting 
contrast  between  cases  in  France 
and  the  United  States.  In  the  case 
cited  by  Huet  as  Affaire  de  "La 
cique",  and  by  Denis  and  Poullet  as 
Gribinskv  v.  Nathan,  T.G.I.  ler, 
28-5-1986,  D.  1987  IR,  3R,  the 


publisher  (as  well  as  the  author) 
of  a  cookbook  on  edible  wild  plants 
was  held  liable  for  the  death  of  a 
reader  who  mistook  poisonous 
hemlock  for  the  very  similar  but 
safely  edible  wild  carrot.  By 
contrast,  in  Cardozo  v.  True,  342 
So. 2d  1053  (Fla.  Dist.  Ct .  App. 
1977),  there  was  no  liability  for 
the  illness  of  an  reader  who  tasted 
raw  dasheen  before  cooking  it 
according  to  the  recipe  in  a 
cookbook  which  failed  to  warn  that 
the  uncooked  plants  were  poisonous. 
Indeed,  as  one  commentator  on  U.S. 
law  has  noted,  "[u)ntil  a  few  years 
ago,  it  was  firm  doctrine  that  the 
publisher  of  a  book  provided  no 
warranty  concerning  the  accuracy  of 
the  information  contained  therein." 
Gemignani,  "More  on  the  Use  of 
Computers  by  Professionals,"  13 
Rutgers  Computer  and  Technology  Law 
Journal  317,  336  (1987)  .  That 
doctrine,  as  Dean  Gemignani  notes, 
"is  being  eroded,"  along  with 
similar  obstacles  to  liability 
based  on  electronic  information 
services . 

The  degree  of  legal 
responsibility  may  turn  upon  the 
nature  of  the  information  product 
or  service,  and  its  intended 
audience.  Somewhat  paradoxically, 
the  duty  to  verify  data  and  check 
for  errors  may  be  greater  in  the 
case  of  specialized  technical 
services  used  by  professionals  such 
as  doctors,  lawyers  and  engineers 
than  it  is  in  the  case  of  general 
information  services  accessed  by 
the  general  public.  Perhaps  this 
is  a  vestigial  distinction  based 
upon  the  long  line  of  oases 
absolving  newspapers  for  liability 
for  misprints,  and  reflecting  the 
higher  stakes  that  are  usually 
involved  in  claims  of  professional 
malpractice  based  on  faulty 
information.  But  it  does  seem  to 
overlook  the  fact  that  in  the  case 
of  specialized  technical  services, 
the  ultimate  victim  should  be  able 
to  rely  on  a  skilled  professional 
—  the  original  recipient  of  the 
data  —  to  screen  out  at  least 
gross  errors  before  they  cause 
damage .  This  analysi-s  seems  to  be 
reflected  in  a  German  case,  BGH  NJW 
1970,  p  1963,  described  by  Denis 
and  Poullet,  in  which  the  publisher 
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of  a  medical  book  waa  absolved  of 
liability  for  a  misplaced  decimal 
point  in  a  treatment  formula 
because  any  medically  educated 
person  should  have  noticed  it. 

A  claim  for  damages  based  on 
errors  in  an  electronic  database 
service  could  face  some  more 
difficult  hurdles  than  a  similar 
claim  baaed  on  errors  in  a  printed 
book.  For  instance,  in  a  dynamic 
on-line  database,  in  which  the 
content  is  constantly  changing,  it 
will  often  be  difficult  for  the 
plaintiff  to  establish  just  what 
the  data  was  at  the  time  it  was 
allegedly  accessed.  Similarly,  in 
the  case  where  an  error  is  spotted 
and  corrected,  disputes  may  arise 
about  whether  the  database  was 
consulted  before  or  after  the 
correction. 

Furthermore,  in  many  cases 
there  will  be  difficult  questions 
about  causation,  the  requirement 
under  virtually  any  legal  system  of 
linking  the  defendants'  alleged 
wrongful  act  or  omission  to  the 
plaintiff's  injury.  It  may  be  hard 
to  prove  conclusively,  for  example, 
that  a  legal  database's  failure  to 
enter  or  properly  index  a  certain 
precedent,  or  a  medical  database's 
omission  of  a  certain  reference  or 
contraindication,  was  the  proximate 
cause  of  the  plaintiff's  ensuing 
legal  or  medical  difficulties.  In 
both  cases,  the  professional 
representing  or  treating  the 
plaintiff  is  not  simply  a  passive 
conduit  for  accurate  or  inaccurate 
data;  he  or  she  is  expected  to 
exercise  judgment  and  consider  a 
variety  of  factors  before  deciding 
upon  a  course  of  action.  Showing 
that  the  result  would  have  been 
different  but  for  the  information 
provider's  alleged  negligence  in 
allowing  inaccurate  data  to  remain 
in  the  database  will  often  be  a 
heavy  burden  to  meet . 

One  way  of  easing  part  of 
the  plaintiff's  burden  in  these 
cases  would  be  to  apply  a  theory  of 
strict  liability,  under  which  the 
information  content  provider  would 
be  responsible  even  if  no 
negligence  were  proven.  The 
justification  for  this  theory  would 


be  to  bring  the  legal 
responsibility  of  information 
providers  in  line  with  the  duties 
imposed  upon  the  manufacturers  and 
distributors  of  defective  products 
of  other  kinds,  who,  under  evolving 
tort  law  concepts,  are  often  held 
strictly  liable  for  injuries  caused 
by  their  products.  Strict 
liability  has  been  applied  in  a  few 
cases  involving  information 
products,  most  notably  a  series  of 
U.S.  cases  involving  an  air  crash 
caused  by  defective  navigational 
charts.  The  chartmaker  was  held 
strictly  liable,  even  though  the 
charts  accurately  reflected 
inaccurate  information  provided  by 
the  government . 

If  information  providers 
become  subject  to  strict  liability 
for  damages  suffered  by  the 
ultimate  end-users  of  the 
information  they  make  available, 
this  long  strand  of  responsibility 
will  assume  extraordinary 
importance  in  the  overall  web  of 
legal  responsibility.  After  all, 
one  of  the  great  potentials  of  the 
Information  Age  is  that  vast 
quantities  of  information,  hitherto 
closely  held  and  not  readily 
available,  will  become  easily 
accessible  to  broader  publics, 
either  directly  or  through 
intermediaries.  If  this  broader 
access  to,  and  freer  flow  of, 
socially  useful  information  brings 
with  it  greater  risks  of  liability 
for  errors,  omissions,  or 
misinterpretations  of  the 
information,  even  those  which  are 
not  due  to  the  information 
provider's  own  negligence,  the 
incentives  for  the  development  and 
marketing  of  new  information 
products  and  services  could  be 
sharply  diminished.  At  a  minimum, 
this  increased  exposure  will  bring 
with  it  increased  costs  and 
limitations  on  access  to 
information. 

Whether  or  not  strict 
liability  should  apply  in  the 
information  arena  will  be  a 
difficult  question  for  courts  and 
legislatures  around  the  world.  The 
question  should  not  be  obscured  or 
confused,  as  it  currently  is,  by 
debate  over  whether  different  kinds 


of  information  dissemination 
activities  constitute  "products" 

—  to  which  strict  liability 
applies  —  or  "services"  —  as  to 
which  liability  generally  must  be 
based  on  a  showing  of  negligence. 
This  debate  over  the  applicable 
category  flies  in  the  face  of 
technological  developments  that  are 
blurring  the  distinctions  between 
products  and  services.  To  assert 
that  a  database  is  a  "product"  when 
it  is  embodied  in  a  discrete 
physical  object,  such  as  a  CD-ROM, 
that  is  bought  and  sold  for  use  in 
the  purchaser's  home  or  office,  but 
that  an  identical  database  — 
perhaps  the  identical  CD-ROM  —  is 
a  "service"  when  it  is  remotely 
accessed  from  a  user' s  computer 
terminal,  is  to  distort  reality  for 
the  convenience  of  legal 
pigeonholes.  It  also  invites 
further  confusion  when  a  court  is 
confronted  with  something  that 
combines  both  "product"  and 
"service"  aspects:  for  instance,  a 
CD-ROM  updated  by  on-line  or 
broadcast  means,  in  a  way  that  is 
transparent  to  the  user,  who  has  no 
idea  whether  the  particular  data  on 
screen  comes  from  the  disc  in  his 
drive  or  a  remote  database  an  ocean 
or  continent  away.  The  policy 
focus  should  be  on  the  reasonable 
expectations  of  the  user,  the 
realistic  capabilities  of  the 
information  provider,  and  the 
social  and  economic  imp3 ications  of 
how  responsibility  for  information 
will  be  allocated.  Definitional 
disputes  between  "product"  and 
"service"  categories  are  at  best  a 
distraction  from  this  difficult 
policy  balance. 

COKCUISION 

If  the  network  or  web  of 
legal  responsibility  described  in 
the  preceding  pages  seems  murky  or 
potentially  treacherous,  it  still 
may  he  navigated  by  a  prudent, 
careful  information  content 
provider  without  undue  difficulty. 
The  lessons  to  be  drawn  are  those 
of  common  sense.  Carelessness  may 
have  unpleasant  con3ec[ucnces,  a.s 
may  indifference  or  contempt  for 
the  legitimate  rights  of  others,  be 
they  data  subjects,  customers,  or 
competitors.  -Aggressive  strategies 


may  yield  high  returns,  but  they 
also  bring  with  them  high  risks . 
Most  importantly,  the 
businessperson  must  remember  that 
the  legal  and  liability  landscape 
is  a  critical  element  of  the 
environment  within  which  the 
business  operates.  It  is  an  aspect 
that  the  entrepreneur  can  hope  to 
shape  or  at  least  seek  to 
influence,  but  that  it  is  surely 
perilous  to  disregard  altogether. 

Some  of  the  obscurities  in 
the  web  of  legal  responsibility 
will  be  illuminated  in  the  years 
ahead  by  courts,  legislatures,  and 
government  regulators.  Three 
observations  may  be  in  order. 

First,  as  noted  in  the 
preceding  section,  legislative  and 
legal  classifications  may  not  match 
up  with  technological  reality. 

Where  the  misfit  is  severe,  the 
consequences  could  be  confusion  and 
inequity.  In  particular, 
policymakers  should  resist  the 
temptation  to  pigeonhole  based  on 
the  medium  or  format  of 
information.  Today's  on-line 
database  will  be  tomorrow' s  CD-ROM, 
just  as  it  was  yesterday's  printed 
volume.  In  fact,  the  same 
information  may  coexist 
simultaneously  as  a  broadcast  data 
service,  an  audiotex  program 
accessible  by  telephone,  or  the 
knowledge  base  component  of  an 
artificial  intelligence  system.  To 
the  greatest  extent  possible,  the 
rights  and  responsibilities  of 
participants  in  the  information 
marketplace  should  be  determined 
independently  of  the  particular 
media  in  which  a  given  information 
transaction  may  take  place. 

Second,  knowledgeable  market 
participants  —  the  information 
industry  and  its  customers  and 
suppliers  —  should  play  an 
important  role  in  setting  the 
groundrules  for  that  marketplace. 
Industry  codes  of  conduct  and 
self-regulation  should  be 
encouraged  where  appropriate.  Of 
course,  there  is  a  limit  to  the 
degree  to  which  the  marketplace  can 
regulate  itself  without  impairing 
competition  or  sacrificing  the 
interests  of  unrepresented  parties. 
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But  even  where  government  must 
assume  a  rulemaking  role,  industry 
should  be  involved  in  writing  and 
reviewing  those  rules,  if  only  to 
obtain  expert  opinion  on  whether 
they  are  likely  to  achieve  the 
desired  practical  results  at  a 
tolerable  cost  and  without  other 
undesirable  side  effects. 

Finally,  policymakers  should 
seek  to  strike  the  proper  balance 
between  proactive  and  reactive 
strategies.  The  oft-expressed  goal 
to  get  "ahead  of  the  curve"  will 
usually  prove  elusive:  realistic 
rules  cannot  be  written  for 
marketplaces  that  do  not  yet  exist, 
based  on  technologies  that  are  not 
yet  in  place.  Yet  the  ability  to 
adapt  to  tomorrow's  technology  can 
be  enhanced  by  policy  principles 
that  are  not  the  captives  of 
today's  technology.  A  clear  and 
steady  focus  on  the  interests  to  be 
balanced,  followed  by  a  flexible 
application  of  that  balance  to  the 
technological  environment,  may 
prove  to  be  the  best  guidepost  to 
the  evolving  network  of  legal 
responsibility  for  information. 
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lOENTIFICATEUR(S)  Innovation  tecnnologlquo* :Programme  europeen*; Propriety 

Intel lectuel le: Budget  recnercne :Ccop6rat Ion  europeenne:Cooperat Ion 
sclentif IqueiEUREKA  proJet 
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NUMERO  SIGNALEMENT  C-89-012597 

TITRE  FRANCAIS  Les  droUs  de  proprtete  Intel  lectuel  le  :  qui  est  proprietaire  des 
loglclels  ?. 

TITRE  ANGLAIS  Intellectual  property  rignts  :  who  owns  tne  software 

AUTEUR(S)  BARRIE  0. 

AUTEUR  COLLECTIF  Service  redaction 
TYPE  Oc  DOCUMENT  Puollcatlon  en  sirle 
CODE  LANGUE  ENC- 

CODE  PAYS  D'ORIGINE  22 

TITRE  DU  PERIODIOUE  Jane'S  Defence  weekly  (G8) 

SOURCE  VOL  12:  NO  2:  p.  80-81:  I  Pnot.:  'r  1989/07/15 

CODEN  JA0W25 

ISSN  0265-3818 

GISEM3NT  OS;  P  2347 

RESUME  L'affaire  Brttannique  du  Systeme  de  Commande  et  de  ContrOie  de  la 

Defense  Aerlenne  met  en  evidence  le  proDieme  de  la  propriete 
industrtei le  et  Intel lectuel le  des  loglclels.  et  fait  etat  des 
demeies  en  la  matiere  entre  le  Gouvernement  Brttannique  et  le 
Consortium  Hugnes  Plessey  Marconi. L'un  des  avantages  qul  est 
reconnu  au  langage  de  programroatlon  ADA  est  preclsement  la 
posslDilue  offerte  de  reutlllser  des  modules  de  code  concernant 
des  applications  recurrentes.  sous  reserve  d'en  avoir  payl  le 
developpement  ou  de  verser  un  droit  de  licence. Un  exemple  recent 
montrant  comolen  ce  droit  de  propriete  sur  les  loglclels  est 
conteste  est  le  cnasseur  FS-X  Americano- Japonais.Le  Japon  a  decide 
de  developper  lul-meme  le  loglclei  du  systems  de  contrdle  de  vol 
plutdt  que  de  se  mettrs  entre  les  mains  de  General-Dynamics. 
SIGNATURE  ANALYST^  INFO/BR 
CODE  CLASSIFICATION  09  02;  05  04 

OESCRIPTEURtS )  LogIclel * :ProDriete  Industr lei le* ,Syst6me  defense :Royaume  Uni; 
Etats  Un1s:Japon 

lOENTIFICATEUR(S)  Propriete  Intel lectuel le* 
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NUMERO  SIGNALEMENT  C-89-F03085 

TITRE  FRANCAIS  La  creation  salaries. Propriete  Intel lectuel le  et  droit  du  travail. 

TITRE  OU  CONGRES  La  Creation  salaries. Propriete  Intel lectuel le  et  droit  du  travail. 
LIEU  ou  CONGRES  Paris  (FR) 

DATE  OU  CONGRES  1988/05/05-1988/05/06 

AUTEUR  COLLECTIF  Editions  Lamy  S.A.,  Paris.  AAOA.  Paris  (FR) 

TYPE  DE  DOCUMENT  Congres 
CODE  LANGUE  FRE 

CODE  PAYS  D'ORIGINE  FR 


B-6 


'1 


EDITEUR  INPI.  Parts 

SOURCE  180  p. :  quelq.  Phot  :  OP.  1989 

GISEMENT  05;  M  1372-? 

RESUME  Trots  thSmes  Importants  ont  6tuat6s  4  I'occaston  Oe  de  ce 

cotloque.Les  inventions  :  droit  du  travail  et  drott  des 
brevets. Ues  oeuvres  :  •♦droit**  0'**auteur**  et  drclt  du 
tiavail  Les  creations  autres  ;  drott  du  travail  et  regime  divers 
de  protection. 

SIGNATURE  ANALYSTE  INFO/GR 
CODE  classification  05  04 

OESCRIPT£UR(S)  Drott  t rava 1 1  * ;Propr 16t6  Intel lectuet le* :Part tctpat ton  travatlteur, 

Propr 16t6  Industrie  I le: Brevet ; Invent 1on:0rol t  auteur ;Cr4at ivt t4: 

I' format  ton :Commun teat 1on:Loglclel , Industr le;0ase  donnee; Protect  ton 
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NUMERO  SIGNALEMENT  BM-89-000463 

TITRE  FRANCAIS  Nouveaux  4qutpements  pour  la  mSdectne  et  la  r§4ducatton  :  de  la 
conception  4  la  commercialisation. 

TITRE  OU  CONGRES  Equipement  Innovation  in  medicine  and  retiabl  1 1  tat  Ion  ;  from  idea 
to  tne  market  place 
LIEU  OU  CONGRES  London  (GB) 

BATE  OU  CONGRES  1988/06/14-1988/06/14 

AUTEUR  COLLECTIF  Tne  Institution  of  Electrical  Engineers  (GB) 

TYPE  OE  DOCUMENT  Congrds 

CODE  LANGUE  ENG 

CODE  PAYS  O'ORIGINE  GB 

TITRE  OU  PERIODIQUE  lEE  Colloquium  Digest  (GB) 

EOITEUR  lEE.  London 

SOURCE  NO  1988-91:-  22  p.  :  nombr.  Ref.:  nombr.  Fig.;  nombr.  Taol .  .  7 

communications:  OP.  1988 
CODEN  OCILON 

GISEMENT  05;  Me  131-4 

RESUME  Analyse  du  cbemln  que  dolt  parcoiflr  un  prodult  en  Squipement 

medical  entre  le  moment  de  sa  conception  et  le  loment  ou  II  est 
mis  sur  le  marens. Etude  des  probl^mes  ll4s  aux  droits  de  propri^tS 
Industrie! le.  aux  normes  et  4  la  r4glementat ion. Analyse  4conomlque 
de  rentability  du  prodult. 

SIGNATURE  ANALYSTE  INFO/HD 
CODE  CLASSIFICATION  06  12 

OESCRIPTEUR(S)  Equipement  myd1cal*:E1ectronique  mydIcale-.Propriyty  Industrie!  le: 

RentabI 1 Ity :Recnercho  mydlca1e:Etude  mareny :Ana1yse  yconomique 

lOENTIFICATEUR(S)  Propriyty  Intel lectuel le 

10/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-89-F00622 

TITRE  FRANCAIS  Communication  de  la  commission. Llvre  vert  sur  le  **dro1t** 

d'**auteur**  le  dyfl  tecnnologlque.Probiymes  de  **dro1t** 
d'**auteur**  appelant  ur.=>  action  Immydiate. 

AUTEUR  COLLECTIF  Coiran.des  Commu . Eur . (LU) 

TYPE  OE  DOCUMENT  Publication  en  syne 
CODE  LANGUE  FRE 

CODE  PAYS  O'ORIGINE  LU 

TITRE  OU  PERIODIQUE  Commission  des  Comraunautys  Europyennes. Documents. Syiect Ion 
i6.Recnercne  Scientiflque  et  Technique  (LU) 

SOURCE  VOL  16;  NO  C0M(88)172:  237  p.;  nombr.  Ref.;  6  TaPI.;  DP.  1988/06/20 

CODEN  CCE03R 

ISSN  0254-1491 


'  -  ^ 


H-7 


GISEMENT 

RESUME 


SIGNATURE  ANALYSTE 
CODE  CLASSIFICATION 
OESCRIPTEURIS) 

lOENTIFICATEUR(S) 


de 


les 


OS:  M  6IO-I5-2 

Le  **droU**  d'*’auteur»*  et  la  communaut^  europ^enne. La 
ptraterie.La  cople  prlv^e  de  fixations  audiovlsuel les. Droit 
distribution,  fipulsement  et  droit  de  locat Ion. Programmes 
d'ordlnateur. Bases  de  donn^es.Le  rdle  de  la  communaut6  dans 
relations  extirleures  mul t 1 lat6rales  et  bllatSrales. 

INFO/AN 
OS  04 

ProprlitS  Industrlel le*:L6glslatlon;Pro9ramme  calculateur.MStnode 
audlovtsueHe:8ase  0onn6e;Loglclel  ;Relat ion  extfirleure 
Droit  auteur* : Innovat Ion  technologlque* :Communaut6  europ6enne; 
MarcnS  commun: Droit  Informat lQue:Propr 16t6  Intel lectuel le: 
Legislation  internat lonale;Relat Ion  commerclale:Re9lementat ion 
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NUMERO  SIGNALEMENT  C-88-F03069 
TITRE  FRANCA IS 
AUTEUR(S) 

AFFILIATION 
AUTEUR  COLLECTIF 


TYPE  DE  DOCUMENT 
CODE  LANGUE 


Droit  anglais. 
jolowicz  j.  a. 

Unlverslte  de  Cambridge  (G8) 

Centre  d'Etudes  Jurldiques  Comparatives  de  runlverslte  de  PARIS, 
(FR) 

Ouvrage 

FRE 


CODE  PAYS  O'ORIGINE  G8 
EOiTEUR  Daiioz,  pans 

SOURCE  684  p.;  OP.  1986 

ISBN  2-247-00743-0 

GISEMENT  20:  88.134  STCAN/BIB 

RESUME  Ce  volume  est  realise  en  vue  d'offrir  au  lecteur  francophone  un 

aperpu  sur  le  systeme  en  vigueur  en  Angleterre. Vue  generale  de 
droit  anglais. Les  prlnclpaux  domalnes  du  droit  anglais  .  le  droit 
const itutlonnel :Drocidure  civile: le  droit  des  contrats:la 
responsabl Ute  dei Ictuel le: le  droit  des  consommateurs: le  droit 
commercial : concurrence  et  pratiques  commerclales  restrict  Ives  la 
propriete  Immobi I iere:proprietes  Intel lectuel les;drolt  des 
societes;le  droit  des  trusts: le  droit  de  la 
faml I le:successlons:drolt  f iscal :securtte  sociale:drolt 
admlnlstratlf :1a  procedure  penale:drolt  penal:drolt  du  travail, 
droit  International  prlve. 

SIGNATURE  ANALYSTE  INFO/AP 
CODE  CLASSIFICATION  05  04 


OESCRIPT£UR(S) 


lOENTIFICATEUR(S) 


0rolt*:0rolt  const  1  tut lonnel : Droit  civil ;Dro1t  commercial :Dro1t 
fiscal :Orolt  admlnlstratlf :Orolt  penal ;0ro1t  traval I :Drolt 
International  pr1ve:Propriete  Immobi 1 iere;Secur1te  soc1a1e;Defense 
consommateur :Grande  Bretagne 
Propriete  Intel lectuel le:Copblb 
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NUMERO  SIGNALEMENT  C-88-F03063 
TITRE  FRANCA IS 
AUTEUR(S) 

TYPE  DE  DOCUMENT 
CODE  LANGUE 


Les  entreprises  et  les  contrats  informal Iques. 
LAIRE  J.  P. 

Ouvrage 

FRE 


CODE  PAYS  O'ORIGINE  ZZ 


EOITEUR 

SOURCE 

ISBN 


Editions  Performa,  PARIS 
248  p.:  OP.  1987/05 
2-732-85301-1 


ja-f. 


Ii-8 


GISEMENT  „0:  88.89  STCAN/BIB 

RESUME  Le  oh6nom6ne  Informal Ique  engendre  une  Evolution  du  droll  civil  el 

commercial .Cel  ouvrage  pr6senle  les  caractSrlsl Iques  de  ce  droll 
nouveau  el  ce,  dans  les  domalnes  les  plus  divers  (fiscal, 
compiaole,  “droll*'  d'**auleur**,  liberies  puCl Iques. . . ) ,  1 1 
apporle  ^galeraenl  des  rSponses  aux  problfimes  renconlrds  par 
I'enireprise  au  cours  de  son  Informal  1  sal  Ion. Droll  de 
1 ' Informal Ique  el  drolls  des  conirais  en  Informal Ique. Les 
prlnclpes  g6n6raux  du  droll  des  conirais  en  Informal Iques  •  la 
formallon  du  conlraiiles  effels  du  conlral.Les  regies  spScIflques 
chaque  lype  de  conlral  :  les  conirais  de  consell  el  d'audlt;les 
conirais  porlanl  sur  le  maierlel;les  conirais  de  fournllure  de 
logicieiiia  proieclion  Juridique  du  logiclei;ies  conirais  de 
malnlenance. Annexe  :  lexlque.  lols.  decrets 
SIGNATURE  ANALYSTE  INFO/AP 
CODE  classification  05  03;  09  02 

0£SCRIPTEUR(S)  Enlrepr Ise* : Informal Ique* .Conlral * :0rol t  civil ;0roll  commercial; 
Loglclel 

lOENTIFICATEUR(S)  Droll  Informal Ique* ;0roll  jurldlque;ResDonsabl 1  lie  juridique; 
MalSrlel  informal ique;CoDbl0 
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NUMERO  SIGNALEMENT  C-88-F03062 

TITRE  FRANCAIS  Les  marches  publ ics. Guide  prai Ique. Appl leal  Ion  aux  marches 
Indusirlels. 

AUTEUR(S)  LONCHAMPT  M. 

TYPE  DE  DOCUMENT  Ouvrage 

CODE  LANGUE  FRE 

CODE  PAYS  D'ORIGINE  ZZ 

EDITEUR  Berger-Levraull 

SOURCE  319  p.;  NB  Ref.;  OP.  1987/11 

ISBN  2-701-30714-7 

GISEMENT  20;  88-97  STCAN/BIB 

RESUME  Odflnlilon  des  marches  publics. Le  cadre  InslUullonnel  .Le  cadre 

juridique. Le  cadre  rSglemenialre  (el  parar§glemenialre)  des 
maren^s  publics. Les  acheleurs  publics  el  leurs  achals.Le  processus 
de  racbal.2^me  parile  :  r6iabl  issemeni  des  marches. Oue  dolt 
contenlr  le  marcnfe.Les  divers  types  de  marches. La  mlse  en 
concurrence  formal  isle. Les  marches  n§gocl§s.COuts  el  prIx.Les 
regimes  pr^fSrent lels.Les  achats  A  ritranger .Les  marches  4 
Int^ressement .Les  marches  de  longue  durSe.Le  controle  des 
marches. 36me  partle  :  les  clauses  contractuel les  el  l'6x6cutlon  du 
conlral.Les  earners  des  clauses  admlnlstrat Ives  g§n6rales 
(CCAG).Les  clauses  techniques. La  proprl6t6  de  I'Etat.Les  droits  de 
propri^t^  Intel lectuel le  el  Industrie! le. Les  modifications. Les 
Calais  de  i 'Execution. La  surveillance  du  march^.La  rScept lon.Les 
garant les.Les  suret^s.La  variation  des  prIx.Les  palements  el  le 
f Inancement .La  r6al Isat lon.Olscret Ion.  s6cur1t6,  secret. Les 
recours  el  I  it iges.Cotraitance  el  sous-traltance. Dispositions 
part  icul  l^res  cl  certains  marches. 46me  partle  :  complements 
divers. Les  achats  sans  marene  public. Les  publications 
off Iclelles.La  formation  A  1 'achat  public. 

SIGNATURE  ANALYSTE  INFO/AP 
CODE  CLASSIFICATION  05  03;  05  01 

OESCRIPTEUR(S)  Marche  publ  ic* -.Acte  adminlstratif*  ;Marche  Etat;Etude  marche;Marche 
Industrie! ; Concurrence; Achat ;Contrat ;Clause  contractuel le; 
Propriete  lndustrleHe:Cout:Leglsiatlon;Sous  traltance 


B-9 


!OENTIFICATEUR(S)  MarchS  civt I ;Propr16t6  Intellectual le;Rupture  contrat :Contr61e 
rScept loniCopbtb 

14/54  -  (C)  C  cedocar 

NUMERO  SIGNALEMENT  C-88-F01277 

TITRE  FRANCAIS  Les  questions  du  copyright. 

AUTEUR(S)  LA8BE  V. 

TYPE  OE  DOCUMENT  Publication  en  s6rle 

CODE  LANGUE  FRE 

CODE  PAYS  D'ORIGINE  ZZ 

TITRE  DU  PERIODIOUE  Infotecture  (FR) 

SOURCE  NO  151:  12  p. :  I  Ref..  OP.  1988/01/21 

CODEN  NFTCOC 

ISSN  0241-2640 

GISEMENT  05;  P  2201 

RESUME  Les  progr^s  fuigurants  des  techniques  de  stockage  et  diffusion  de 

1 ' Informat Ion  posent  des  probldmes  Inddits  de  protection  du 
••droit**  d‘**auteur**.Pr6sentat Ion  des  droits  et  devoirs  des 
"ut 1 1 isateurs  d' Informat Ions" .La  question  partlcullfire  des  banques 
de  donnSes  -leur  protection,  mats  aussi  les  regies  qu'elle  dolvent 
respecter  quand  el les  reprennent  des  oeuvres  prot6g§es.Rap1oe 
panorama  de  quelques  solutions  concretes  raises  en  place  en  France 
et  i  1 'Stranger  dans  le  domalne  de  la  lutte  centre  la 
photocopie.Le  problSrae  est  sans  doute  surtout  de  faire  Svoluer  les 
mental Ites. 

SIGNATURE  ANALYSTS  INFO/AN 
CODE  CLASSIFICATION  05  04;  OS  01 

OESCRIPTEUR(S)  LSgislat Ion* :8anque  donnSe* iPhotocople 

IDENTIFICATEURIS)  Orolt  auteur* ;Protect Ion  informatlon;ProDr1StS  llttSratre 
art  1st ique;PropriStS  Intel lectuel le 
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NUMERO  SIGNALEMENT  C-87-013982 

TITRE  FRANCAIS  Second  rapport  de  la  Commission  de  DSfense  :  session 

1986- 1987. Consequences  pour  le  Royaume-Uni  de  la  dSfense  par 
ralssi le  bal 1 fst ique. 

TITRE  ANGLAIS  Second  report  from  the  Defence  Committee. Session  1986-1987. The 

Implications  for  the  United  Kingdom  of  bal 1 1st ic-mlss i le  Defence. 
AUTEUR  COLLECTIF  House  of  Commons  (GB) 

TYPE  DE  DOCUMENT  Rapport 

CODE  LANGUE  ENG 

CODE  PAYS  D'ORIGINE  GB 

EOITEUR  Her  Majesty's  Stationery  Office  (Londres) 

NUMERO  OE  f  VY'^ORT  H.C.  1987/04/29 

SOURCE  Rapport  d'assembiSe:  238  p. :  DP  1987/04/29 

GISEMENT  05:  453-1-1 

RESUME  La  participation  du  Royaume-Uni  i  i' initiative  de  defense 

strat^glque  :  camp  David,  le  Memorandum  de  1 'Accord,  le  Bureau  de 
Participation  de  I'lnltiative  de  defense  strategique,  ie  tralte 
d'acquiescement ,  les  contrats  accordes,  la  participation  de 
runiversite,  la  participation  des  autres  pays,  les  droits  de  la 
propriete  Intel lectuel le,  le  transfert  de  technologie.  EUREKA,  le 
debat  sur  la  part iclpat lon.La  defense  europeenne  par  missile 
bal 1 1st Ique  :  le  r6sultat  du  missile  bal list ique  ant  1-tact ique,  la 
menace,  les  contres-mesures. 

SIGNATURE  ANALYSTE  INFO/AN 

CODE  CLASSIFICATION  15  03 
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OESCRIPTEUR(S)  Syst6me  defense* :Royaume  Uni :EvaIuat Ion  menace :Coop6rat ion 
internationale:Contremesure  missi le-Mlssi le  ballstigue 
IDENTIFICATEUR(S)  Initiative  defense  strat^gique* iPropr i6t6  inteliectuel le:Transfert 
technologie:06fense  europ6enne;0TAN  organ  I sme: EUREKA  projet :Accoro 
mi  1  itaire 
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NUMERO  SIGN'ALEMENT  C-87-009889 

TITRE  FRANCAIS  Protection  du  iogiciel  et  des  communications. 

TITRE  ANGLAIS  Protecting  software  and  communications. 

TITRE  OU  CONGRES  WESCON  186  Electronic  Show  and  Convention. 

LIEU  OU  CONGRES  Anaheim.  US 

DATE  OU  CONGRES  1986/11/18-1986/11/20 

AUTEUR  COLLECTIF  Inst. Of  Electr.and  Electron. Eng. (US) 

TYPE  OE  OOCUMENT  M6mo1re  Congr^s 
COOE  LANGUE  ENG 

CODE  PAYS  O'ORIGINE  US 
EOITEUR  IEEE,  New  York 

SOURCE  pp.  23/1.1-23/3.6:  NE  Ref.;  NE  Fig.;  3  m^molres;  DP.  1986 

GISEMENT  05;  ME  349 

RESUME  Un  premier  m6mo1re  de  76  pages  est  consacr6  i  la  technologie  de  la 

protection  et  aox  procedures  cermet tant  d'optenir.  de  conserver  et 
d'explolter  des  droits  en  matiere  de  brevet,  copyright,  marque  de 
fabrique,  secret  commercial,  reproduction  des  microcircuits. Ce 
memoire  ne  se  veut  pas  exhaust  if.  il  vise  i  sensibiliser  les 
resconsables  techniques  et  commerciaux  aux  probiemes  de  "propriete 
intel lectuel le“.Les  deux  autres  memoires  traitent  de  la  security 
apcortee  par  le  depdt  de  brevet  et  de  la  sScurite  du  materiel. 
SIGNATURE  ANALYSTE  INFO/CR 
COOE  CLASSIFICATION  09  02;  05  04 

OESCRIPTEUR(S)  Protection  f lchier*;Oroit  professionnel • :Propriete  industrlel le; 

Propriete  commerclale;Brevet  .Systeme  com.municat  ion  secrete, Oroit 
internat  tonal 

lOENTIFiCATEUR(S)  Propriete  Intel lectuelle* :Protect ion  hardware :Orol t  i. (format 'que: 
Marque  deposee:Securlte  informat ique 
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NUMERO  SIGNALEMENT  C-87-008279 

TITRE  FRANCAIS  Col loque  sur  la  gestion  de  la  propriete  industrlel le. 

TITRE  OU  CONGRES  Colloquium  on  "the  management  of  Intellectual  .property". 

LIEU  OU  CONGRES  Londres.  GB 

DATE  OU  CONGRES  1987/03/12 

AUTEUR(S)  8UNT0N  J.;  HOSTE  C. :  SADLER  P.  S.:  HURST 

affiliation  GEC  (GB). British  Telecom  (GB);Thorn  EMI  (GB) 

AUTEUR  COLLECTIF  Inst  1  tut  ion  Of  Electrical  Engineers  (lEE)  (GB) 

TYPE  OE  OOCUMENT  Congres 

CODE  LANGUE  ENG 

COOE  PAYS  O'ORIGINE  GB 
EOITEUR  leee  (gb) 

SOURCE  NO  1987729:  13  p. :  OP.  1987 

GISEMENT  05:  ME  131-4 

RESUME  Protection  de  la  propriete  intel lectuel le. Transfert  de  technologic 

et  licence. Exploitation  des  droits  de  la  propriete 
Intel lectuel le. Etude  de  deux  exempies  :  le  scanner  de  tomographie 
par  caiculateur  de  la  societe  EMI  et  les  brevets  PAL  pour  la 
television  en  couleur, 

SIGNATURE  ANALYSTE  INFO/AN 
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CODE  CLASSIFICATION  05  02;  05  04 

OESCRIPTEUR(S)  Brevet*:ProprI6t6  Industrtel le* .Licence  faortcatlon 
lOENTiFICATEL'R(S)  Propr16t6  Intellectue)  le* jTransfert  tecfinologieiOrolt  auteur 

18/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-87-005098 

TITRE  FRANCAIS  OeuxlSme  congr^s  sur  la  s6curU6  des  calculateurs  a^rospatiaux 
AIAA/ASIS/DODCI. 

TITRE  OU  COnGRES  A IAA/ASIS/OODCI  second  aerospace  computer  security  conference. 

LIEU  OU  CONGRES  MC  Lean.  US 

DATE  OU  CONGRES  1986/ 12/02- 1980/ 12/04 

AUTEUR  COLLECTIF  American  Institute  of  Aeronautics  and  Astronautics  (US) 

TYPE  0£  OOCUMENT  Congr^S 

COOE  LANGLE  ENG 

COOE  PAYS  O'ORIGINE  US 
EOITEUR  AIAA.  New  .ork 

SOURCE  132  p.:  NB  Ref.;  N8  Fig.;  DP.  1986 

GISEMENT  05:  ME  300-36 

RESUME  SI  la  vu1n6rabl 1 ite  des  calculateurs  et  des  systSmes  d' informat  ion 

est  alsSe  S  comprenore  sur  le  plan  gSn^ral.  chaque  application 
partlculi6re  de  cette  tecnnologle  prfeser.te  des  rlsques  dlff6rents 
qui  ne  peuvent  pas  toujours  etre  pr^vus  avec  precision. Ce  congrds 
est  un  forum  pour  1 'explorat Ion  d'un  grand  nombre  de  ces 
applications  nouvel les.L'un  des  prlnclpaux  sujets  tralt^s  est  la 
protection  de  la  proDrl6t4  des  informations  i  boro  des  spatlonefs. 
SIGNATURE  ANALYSTE  INFO/GO 
COOE  CLASSIFICATION  09  02 

OESCRIPTEUR(S)  Calculateur  a^rospatla'  embarque‘':Protect  ion  secret  ;Syst6me 

1nformat1on:Stat1on  SDatlale:Navette  spat la1fc:L09lc1el 
I0£NTIFICATEUR(S)  S^curltd  calculateur*:Protectlon  lnformatlon:Proprlete 

Intel lectuel le;UNIX  syst^me  exploltat lon:Gest ion  base  donn§e: 
SCcuritb  informatlque 

19/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-87-F03265 

TITRE  FranCAIS  Banque  de  donnSes  et  **oro1t**  d'**auteur»». 

TITRE  OU  CONGRES  Banoue  de  Oonn^es  et  •♦Orolt**  d'**Auteur** . 

LIEU  OU  CONGRES  Paris 
DATE  OU  CONGRES  1986/11/27 

AUTEUR  COLicCTlF  Instltut  de  Recberche  en  Propr16t6  Intel lectuel le  Henri  Oesbois 

(FR) 

’’YPE  OE  OOCUMENT  Congr^S 

CCOE  LANGUE  FRE 

CODE  PAYS  O'ORIGINE  FR 

EOITEUR  Llbralrles  Techniques 

SOURCE  179  p,:  43  Ref.;  OP.  1987 

ISBN  2-711-10730-2 

ISSN  0757-0341 

GISEMENT  05:  13315-6 

RESUME  Ce  congr^s  a  pour  out  de  d6flnir  l'6tendue  de  la  protection  des 

oanques  de  donn^es  par  les  droits  d'auteur  et  de  montrer  les 
differences  entre  la  communaute  europeenne  et  les  Etats-Unis. 
SIGNATURE  ANALYSTE  INFO/GR 
COOE  CLASSIFICATION  05  01 

OESCRIPTEUR(S)  Banque  donnee* :Tralteroent  donnee:Communaute  economique  europeenne: 

Etats  Unis 

I 0ENTIFICAT6UR(S)  Orolt  auteur* :Protect lon  lnformat1on*;Propriete  Intel lectuel le; 


Evolution  6conomlque 


20/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-87-F02595 

TITRE  FRANCAIS  Le  logiclel,  protection  jurialque:  France  et  Stranger. 

AUTEUR(S)  KESSLER  M. 

TYPE  OE  DOCUMENT  Ouvrage 
CODE  LANGUE  FRE 

CODE  PAYS  0' ORIGINS  2Z 

EDITEUR  Technique  et  Documentation  Lavoisier,  Paris 

SOURCE  232  p. ;  nprs.  Ref.;  nbrs.  TaPl . :  2  Phot.;  DP.  1986 

GISEMENT  84:  L. 11984 

RESUME  La  fad  I  its  avec  laquelie  un  logiclel  peut  Stre  copi  i  a  rendu 

nScessaire  la  mise  en  place  d'une  protection  Jurldicje  de  ces 
crSatlons  “ ImmatSrlel les'.La  France  et  de  nompreux  pays  S  sa 
suite,  ont  opts  pour  la  technique  du  ••droit**  0'**auteur**.Dans 
la  foulSe,  un  systSme  de  protection  Internationale  a  Stc 
SlaPorS.Les  divers  rSgimes  de  protection  iSgale  sont  Id  exposSs, 
notamment  ceux  en  vigueur  en  France  et  aux  Etats-Unis.  principaux 
crSateurs  de  logldels. 

SIGNATURE  ANALYSTS  YS/AL 
CODE  CLASSIFICATION  05  02:  14  07 

OESCRIPTEUR(S)  Logiclel • ;Protect lon*:LSglsiat ion* ;France;E tats  Unis : Brevet : Droit 
IDENTIFiCAT£UR(S)  Convention  lnternat1onale:C0PSGD 

21/54  -  C.cedocar 

NUMERO  SIGNALEMENT  C-86-001S44 

TITRE  FRANCAIS  Le  transfert  de  1 'Information  comme  stimulant  de 

I ' Innova t ion. Compte  rendu  de  la  25Sme  confSrence  annuel le  de  la 
National  Federation  of  Abstracting  and  Information  Services. 

TITRE  OU  CONGRES  Information  Transfer  ;  Incentives  for  l.nnovat Ion. Proceedings  of 
the  2Sth  annual  conference  of  the  National  Federation  of 
Abstracting  and  Information  Services. 

LIEU  OU  CONGRES  Arlington  (US) 

DATE  OU  CONGRES  1983/02/27-1983/03/02 

AUTEUR(S)  NEUFELO  M.  L. ;  SPERR  I.  L.:  ROWLETT  R.  J.;  .HILLER  M.  A. 

AUTEUR  COLLECTIF  Natl  Federation  of  Abstratlng  and  Information  Services  (NFAIS)  (US) 

TYPE  OE  DOCUMENT  Congrds 

CODE  LANGUf.  ENG 

CODE  PAYS  D'ORIGINE  US 

EDITEUR  NFAIS;  Philadelphle 

SOURCE  176  p.:  nombr.  Ref.:  3  Fig.:  quelq.  TabI , :  OP.  1984/03 

GISEMENT  05:  ME. 2313-1 

RESUME  La  NFAIS  est  une  association  de  presque  50  organisations 

s'occupant  de  r^sum^s  d' indexat Ion,  et  d'apalyse  de 
documents. Tendances  pour  les  25  prochalnes  ann6es. Comment  rSsoudre 
les  problSmes  de  I'lnformatlon  dans  le  secteur  public  et  le 
secteur  priv^.Les  nouvelles  technologies. Le  marketing  au  service 
de  I 'Informat ton. L'avenir  de  I'lnformatlon. 

SIGNATURE  ANALYSTS  INFO/AN 

CODE  CLASSIFICATION  05  02:  05  03 

OESCRIPTEL’R(S)  Science  informat  ion*  :Progr6s  techn1que*:Transfert  Information*: 

Information  technique:Terrae  Indexation  sujet 
lOENTiFlCATEUR(S)  Diffusion  Informat  I on :Acc6s  informat  ion: Informat  ion  scientif Ique: 
Document  classif i6:0rolt  auteur:Centre  information 


22/54  -  (C)  C.cedocar 

NUMERO  SIGNAUEMENT  C-86-F03711 

TITRE  FRANCAIS  Les  relations  contractuelles  aes  producteurs  de  bases  et  banques 
de  donn6es. 

AUTEUR  COLLECTIF  Groupement  franca'.s  des  fournlsseurs  d' informat  Ion  en  ligne  (FR) 

TYPE  OE  DOCUMENT  Ouvrage 

CODE  LANGUE  FRE 

CODE  PAYS  D'ORIGINE  FR 

EDITEUR  DallOZ  (Paris) 

SOURCE  148  p.;  nb.  Ref.;  OP.  1986/04 

GISEMENT  05:  M1412/2P 

RESUME  Analyse  fonct lonnel le  de  1 'explol ta^ Ion  d'une  base  ou  banque  de 

dcnn^es  La  probidruat Ique  des  relations  contractuelles  du 
producteur .La  responsabt 1  ltd  contractuel le  du 
producteur.Ndgoctatton  et  rddactlon  des  contrats  entre  le 
producteur  et  ses  partenalres. 

SIGNATURE  ANALYSTE  INFO/AN 
CODE  CLASSIFICATION  05  02;  05  04 

OESCRIP.'EUR(S)  Banque  donnde*  ,0rolt*  iClause  contractuel  le*  ;Contrat  ;0rol  t 

internet iona' .Jurisprudence 

lOENTiFICATEUR(S)  Orolt  auteuf .Communaute  europdenneiResponsabl 1 1 td  juridique; 
Responsabii ltd  Ddnaie:Serveur:Producteur 

23/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-86-F03710 

TITRE  FRANCAIS  L'appropriat ton  de  i ' informat ion. 

TITRE  OU  CONGRES  L'appropriat ion  de  i ' informal  ion. 

LIEU  OU  CONGRES  Paris  (FR) 

DATE  OU  CONGRES  1984/11/12-1984/11/14 
AUTEUR(S)  CHAMOUX  J.  P 

TYPE  OE  DOCUMENT  Congrds 
CODE  LANGUE  FRE 

CODE  PAYS  O'ORIG'NE  ZZ 

EDITEUR  Librairles  Techniques  (Paris) 

SOURCE  184  p.:  Nb.  Ref.;  OP.  1986 

ISBN  2-711-10632-2 

GISEMENT  05:  13133 

RESUME  Un  secteur  condltlonnd  par  I'dconomie  marchande.Un  droit  complexe 

et  multiforme  :  les  droits  de  proprldtd  sur  1 ' information,  les 
droits  d'accds  d  1 '  informat  t'on. Object  I  f  :  sortlr  rinformatlon  de 
1 'dconomle  souterralne. 

SIGNATURE  ANALYS'E  INFO/AN 
CODE  classification  05  02;  05  04 

OESCRIPTEUR(S)  Banque  donnee* :Orolt* :Ldglslat ion .Marche ;Logici el 
IOENTIFICATEUR(S)  Accds  Informat lon:Oroit  auteur . Inf ormat icn  public 

24/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-86-F03543 

TITRE  FRANCAIS  Le  point  Sur  la  protection  des  loglclels. 

AUTEUR(S)  80UJU  A. 

AFFILIATION  Celpl  (fr) 

TYPE  DE  DOCUMENT  Publication  en  sdrie 
CODE  LANGUE  FRE 

CODE  PAYS  D'ORIGINE  FR 

TITRE  OU  PERIOOIQUE  Le  progrds  Technique  (FP) 

SOURCE  NO  2:  pp.  27-32:  OP  1986 


i--. 


COOEN  PTOGAR 

ISSN  0397-8060 

GISEMENT  05;.  P  1397 

RESUME  Le  march6  des  loglclels  repr6sente  un  enjeu  economlque 

considerable  pour  la  France. La  protection  de  ces  nouveaux  prodults 
Intel lectueis  est  strateglque.il  exlste  un  faisceau  de  protections 
legislat ives.Le  logiciel  est-ii  brevetabie  ?Peut-on  instaurer  un 
**drolt**  d'**auteur**  sur  le  logiciel  ?. 

SIGNATURE  ANAlYSTE  INFO/AN 
CODE  CLASSIFICATION  09  02;  05  04 

OESCRIPTEUR(S)  Logiciel • :Legl Slat lon* :France ; Brevet : Jurisprudence 

ICENTIFICATEUR(S)  Orolt  auteur* ;Fraude  Informatique 

25/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-86-F02331 

TITRE  FRANCAIS  Le  loglclel .  protection  Jurldlque. France  et  etranger. 

AUTEUR(S)  KESSLER  M. 

AFFILIATION  Univ. Paris  10  (FR) 

TYPE  OE  DOCUMENT  Ouvrage 
CQOE  LANGUE  FRE 

CODE  PAYS  O'ORIGINE  FR 

EOITEUR  Technique  et  Documentation. Lavoisier.  Paris 

SOURCE  232  p. ;  nbr.  Ref.;  2  Phot.;  DP.  1986 

ISBN  2-852-06323-9 

GISEMENT  05;  13049 

RESUME  Les  protections  Juridiques  en  France-  la  preuve  preconstltuee.  la 

protection  contractual le.  la  protection  content leuse. La  protection 
Internationale  des  loglclels:  I'extenslon  de  la  protection  par  les 
conventions  Internationales,  les  prlnclpaux  regimes  natlonaux  de 
protect  Ion. Etudes  doct r males. Jurl prudences. Textes  rdglementalres 
en  annexe. 

SIGNATURE  ANALYSTE  INFO/AN 
CODE  CLASSIFICATION  09  02;  05  04 
OESCRIPTEUR(S)  Logiciel *:L6glslat Ion* 

lOENTIFlCATEUR(S)  Droit  Informat Ique* :Propr1et6  Intel lectuel le:Fraude  informatique: 
Legislation  internat 1onale:Protect Ion  Information 

26/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-86-F00674 

TITRE  FRANCAIS  Enfin  un  statut  pour  la  protection  des  loglclels. 

AUTE'JR(S)  8RUN  0.;  MURPHY  M.  F. 

AFFILIATION  Aerospatiale  (FR) :Aerospat lale  (FR) 

TYPE  OE  DOCUMENT  Publication  en  sene 

CODE  LANGUE  FRE 

CODE  PAYS  O'ORIGINE  FR 

TITRE  OU  PERIOOIQUE  L'Aeronaut ique  et  1 'Astronautique  (FR) 

SOURCE  NO  114;  pp.  33-35:  OP.  1985 

COOEN  AENA8S 

ISSN  0001-9275 

GISEMENT  05:  P  0943 

RESUME  La  Commission  de  la  propriete  Intel lectuel le  de  I'AAAF  a  examine 

les  dispositions  relatives  aux  loglclels  de  la  ioi  du 
03/07/85. Cette  Ioi  a  pour  but  de  redulre  1 ' incert Itude  resultant 
de  solutions  Jurisprudent  lei les.  de  ne  pas  recourir  i  un  droit 
"sul  generis”  qul  auralt  prlv§  fes  loglclels  francais  d'une 
protection  Internationale,  d'adapter  la  creation  de  loglclels  aux 
reailtes  econoroiques  de  cette  fin  de  XXe  siecle. 


B- 


SIGNATURE  ANALYSTE  INFO/MS 
CODE  CLASSIFICATION  09  02:  05  04 

OESCRIPTEUR{S)  Logiciel * :Propr iet4  industrlel le*:L6g1sIat Ion 
lOENTIFICATEUR(S)  Propri6t6  Intel lectuel le 


27/54  -  (C)  C.cedocar 

NUMERO  SIGNAUEMENT  C-8B-009294 

TITRE  FRANCAIS  Compte  rendu  du  27e  colloque  sur  le  droit  spatial. 

TITRE  DU  CONGRES  Proceedings  of  tne  twenty-seventh  colloquium  on  the  law  of  outer 


LIEU  DU  CONGRES 

DATE  DU  CONGRES 

AUTEUR  COLLECTIF 

TYPE  OE  DOCUMENT 

CODE  LANGUE 

CODE  PAYS  O'ORIGINE 

EOITEUR 

SOURCE 

ISSN 

GISEMENT 

RESUME 


SIGNATURE  ANALYSTS 
CODE  CLASSIFICATION 
OESCRIPTEUR(S) 

lOENTIFICATEUR(S) 


space. 

Lausanne  (CH) 

1984/10/07-1984/10/13 

Int.Inst.of  Sp.Law  of  the  Int .Astronaut .Federal ion  (US) 

Congres 

ENG 

US 

American  Institute  of  Aeronautics  and  Astronautics  (US) 
413  p. :  nombr.  Ref  :  OP.  1985 


0-915-92893-0 
05:-  M  5960 

Recuetl  de  m6moires  traltant  des  sujets  sulvants  :  le  droit 
spatial  et  la  legislation  Interleure: les  activites  spatlales  face 
k  la  proprlete  Intel lectuel le  et  k  la  propriete  industr lei le; les 
sources  d'^nergle  nuciealre  dans  I'espaceiles  conditions 
essentlelles  pour  malntenlr  1 'ut 1 1 isat ion  de  I'espace  a  des  fins 
pacif iques; les  aspects  Jurldlques  concernant  les  grandes 
structures  spatlales. 

INFO/MS 
05  04 


Droit  spatlal*:Orolt  prlveiPropriete  industrlel le:Source  energle: 
Energle  nuciealre:Orolt  Internal lonal ;Ut1 i isat ion  paciflque 
Industrialisation  espaceiProprietS  Intel lectuel le 


28/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-85-007487 

TITRE  FRANCAIS  Protection  et  aspects  Jurldlques  de  1 ' Informal Ique. 

TITRE  ANGLAIS  Security  and  legal  aspects. 

TITRE  DU  CONGRES  1984  EUROCON  :  computers  In  communication  and  control. 

LIEU  OU  CONGRES  Brighton  (US) 

DATE  OU  CONGRES  1984/09/26-1984/09/28 

AUTEUR  COLLECTIF  EUREL  and  IEEE  Region  8  (US) 

TYPE  OE  DOCUMENT  M6mo1re  CongrSs 
CODE  LANGUE  ENG 

CODE  PAYS  O'ORIGINE  US 

Peter  Peiegrinus  Ltd.  London 

NO  84CH2130-3:  pp.  54-68;  57  Ref.;  1  TabI . ,  3  m^molres;  OP.  1984 
0-863-41029-4 
OS;  ME  349-21 

Etude  des  posslbillt6s  de  protection  du  logiciel  dans  le  cadre  de 
la  r6gleraentat Ion  amdricalne  en  mat16re  de  brevet,  de  “droit** 
d'**auteur**  et  de  secret  industrlel .Analyse  des  proorl6t6s.  des 
avantages  et  des  1nconv6n1ents.  de  la  cryptographle  comme  moyen 
d'assurer  la  protection  des  donnSes  durant  leur  stockage  et  leur 
transmission. Concept  Ion  de  cryptosyst^mes  k  ci6  publics  (bas6s  sur 
le  probl^me  du  sac  k  dos)  utllisant  des  6l6ments  idempotents. 
SIGNATURE  ANALYSTE  INFO/CR 
CODE  CLASSIFICATION  09  02 


EOITEUR 

SOURCE 

ISBN 

GISEMENT 

RESUME 


OESCRIPTEURCS) 


Protection  f lcnler*:Drolt  commercial :Secret  Influstrlel :Th§orle 
codage 

lOENTIFICATEUR(S)  S4curlt6  Informat lque;Brevetabl 1 1 te ; Fraude  Informat ique;0rolt 
auteur ;!nt6grlt6  lnformatlon;C16  cryptographlqueiChlffrement ; 
ProDl^me  sac  i  Cos 

29/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-85-000240 

TITRE  FRANCAIS  Bases  de  donnees  pour  i ' ingSnlerie:  loglclels  pour  des 
applications  en  llgne. 

TITRE  ANGLAIS  Engineering  databases:  software  for  on-line  applications. 

TITRE  Oy  CONGRES  The  1984  Pressure  Vessels  and  Piping  Conference  and  Exhibition. 
LIEU  OU  CONGRES  San  Antonio  (US) 

DATE  OU  CONGRES  1984/06/17-1984/06/21 

AUTEUR(S)  JEFFREY  T.  F. 

AFFILIATION  National  Bureau  of  Standards  (US) 

TYPE  OE  DOCUMENT  M6mo1re  CongrSs 

CODE  LANGUE  ENG 

CODE  PAYS  D'ORIGINE  US 

TITRE  OU  PERIOOIQUE  ASMS  Publication  Paper  (US) 

SOURCE  VOL  96;  128  p. ;  nbr.  Ref.;  nbr.  Fig.;  nbr.  Tab!.;  DP.  1984 

CODEN  ASSP2I 

GISEMENT  OS:  Me. 125*13  H  00310 

RESUME  L'ASME  a  form6  un  groupe  d'6tude  en  1981  pour  se  pencher  sur  le 

probl6me  des  ordlnateurs  consld6r4s  non  comma  des  instruments  de 
calcul  mals  comme  des  Instruments  d'alde  k  la  decision. A  6t6 
retenu  Icl  le  cas  de  loglclels  pour  un  r^seau  de  donnees  rdpartles 
avec  possibility  d'^valuatlon  en  1 Igne.Systymes  courantrs 
d' Interrogation  en  llgne  et  description  de  quelques  langages. Bases 
de  donnyes  utlllsyes  &  des  degrys  de  propriyty  et  de  droits 
d' auteur. 

SIGNATURE  analysts  INFO/AN 
CODE  CLASSIFICATION  09  02:  05  01 

OESCRIPTEUR(S)  Loglc1eI*:6ase  donnye*:Essa1  fat 1gue:Code:FormuIe  mathymat Ique: 

Charge  mycanlque:Propagat Ion  fissure: Programme  calculateur -.Fortran 
1  engage  programmat Ion 

lOENTIFICATEUR(S)  ASME  code:Cuve  ryacteur  nuciya1re:Systyme  expert :Composant 

mycanlque-.sycurlty  informat  ique :0ro1t  auteur  :Systyme  recherche: 
Aide  y  la  dycision 

30/54  -  (C)  C.cedocar 

NUMERO  SKNALEMENT  C-85-F0290S 

TITRE  FRANCAIS  Ayronaut 1qu9  loglclels  et  sycurlty. 

AUTEUR(S)  FAGARD  J.  P. 

AFFILIATION  Ayrospatlale  (FR) 

TYPE  OE  DOCUMENT  Publication  en  syne 
CODE  LANGUE  FRE 

CODE  PAYS  O'ORIGINE  FR 

TITRE  OU  PERIODIQUE  L' Ayronaut Ique  et  1 'Astronaut Ique  (FR) 

SOURCE  NO  110;  pp.  36-40:  OP.  1985 

COOEN  AENABS 

ISSN  0001-9275 

GISEMENT  05:  P.0943 

RESUME  Etat  d'avancement  actuel  des  ytudes.  faltes  par  les  spyclallstes 

de  la  Propriyty  Intel lectuel le,  relatives  aux  possibliitys  de 
protection  des  loglclels. Ces  ytudes  sont  condultes  seion  deux 
axes:  d'une  part  en  fonctlon  de  I'utilsation  des  lois  existantes 


( 


et  a'autre  part  vers  I'^laborat Ion  de  noyens  de  protection 
specif  I ques  et  nouveaux. 

SIGNATURE  ANALYSTE  INFO/MS 
CODE  CLASSIFICATION  09  02;  05  04 

OESCRIPTEUR(S)  Logiclel  •  ;Propr iet6  lnOustrlene*:Industrie  aeronaut  I que*  .Brevet ; 
Contrat lOrolt  pSnal 

lOENTIFICATEUR(S)  Propr16t6  Intel  lectuel  le*  :S6curU6  informat  Ique* :Protect  Ion 
Informat lon:Propri6t6  litteraire  art  1st  I que; Code  civil 

31/54  -  (C)  C.cedocar 

NUMERO  SIGNALcMENT  C-8S-F02828 

TITRE  FRANCAIS  OroU  et  documentation. 

AUTEUR  COLLECTIF  AdbS  (fr) 

TYPE  OE  OOCUMENT  Publication  en  s6rle 
CODE  LANGUe  FRE 

CODE  PAYS  O'ORIGINE  FR 

TITRE  OU  PERIOOIQUE  Oocumenta 1 Iste  (Sciences  de  1 ' Informat  Ion)  (FR) 

SOURCE  VOL  22;  NO  2;  PP.  51-82;  Nb.  Ref.;  1  Tabl . :  Num^ro  special,  OP. 

1985/03 

COOEN  DCMTAU 

ISSN  0012-4508 

GISEMENT  05;  P  1137 

RESUME  S6rle  d'articles  :  les  pratiques  actuelles.  ♦•droit**  d'**auteur** 

et  droit  de  reproduction,  la  t6)6matlque  comme  nouveau  droit. AccSs 
aux  documents  et  aux  donn^es  :  la  liberty  d'accSs  aux  documents 
admlnlstrat ifs.  Informat Ique  et  llbertSs  en  1984.  les  relations 
contractuel les  nouvelles  entre  serveurs.  producteurs  et 
ut 1 1 isateurs.  le  contrat  entre  producteur  de  base  de  donn^es 
documentalres  et  servcur.  typologle  des  relations  entre 
util Isateurs  de  banqucs  de  donn^es  et  serveurs.  la  responsabi 1 1t6 
du  fournisseur  d' informat  Ion. 

SIGNATURE  ANALYSTE  INFO/AN 
CODE  CLASSIFICATIIN  05  04;  05  02 

OESCRIPTEUR(S)  Orolt*;Oocumentatlon*:Contrat:Banque  donn6e:Base  donnee 
lOENTlFICATEUR(S)  Orolt  Informat ique:Drolt  auteur ;T6l6mat 1que:Proprl6td 

Intel lectuel Ie;ProDrl6t6  litteraire  art  1st 1que:Protect Ion 
Informat lon:L1berte:0ocumentat Ion  admlnlstrat ive 

32/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-83-008392 

TITRE  FRANCAIS  La  protection  legaie  du  loglciel  d'afficbage  graptilque  par 
calcuiateur 

TITRE  ANGLAIS  Legal  protection  of  computer  graphics  software 

AUTEUR(S)  LAVEY  W.  G. 

TYPE  OE  OOCUMENT  Publication  en  sene 
CODE  LANGUE  ENG 

CODE  PAYS  O'ORIGINE  ZZ 

TITRE  OU  PERIOOIQUE  IEEE  Computer  Graphics  and  Applications  (US) 

SOURCE  VOL.  3.  NO  1  (01-02/83).  PP.  11-16.  18.  20-21;  75  ref. 

COOEN  ICGA2P 

GISEMENT  05;  P.0316 

CLASSIFICATION  INT  0905 

RESUME  La  lol  apporte  trols  formes  de  protection  (droits  de  reproduction. 

brevet,  secret  Industrie!)  mals  1 'evolution  de  la  technologis  rend 
plus  complexes  les  probiemes  Jurldlques  d' interpretat ion  des 
textes. 

SIGNATURE  ANALYSTE  INFO/CR 


B-18 


CODE  CLASSIFICATION  09  05 

OESCRIPTEUR(S)  Afflchage  graphlque  calculateur* iLogIclel :E3pionnage  Industrfel; 
Droit  commercial 

IDENTIrlCATEUR(S)  Orolt  Informat Ique* :L6gI Si  at  ton  IndustrlelleiBrevetaPI 1 1 t6;0rou 
auteur 

33/54  -  tC)  C.cedocar 

NUMERO  SICNALEMENT  C-83-001682 

TITRE  FRANCAIS  Le  logicie!  k  la  recherche  d'une  protection  legale 

TITRE  anglais  Software  :  product  In  pursuit  of  legal  potection 

AUTEUR(S;  MCCANOLISH  H.  E.:  HOFFMANN  G.  M. 

TYPE  OE  DOCUMENT  PuPlicatlon  en  S^rle 

CODE  LANGUE  ENG 

CODE  PAYS  D'ORIGINE  ZZ 

TITRE  OU  PERIODIQUE  Signal  (US) 

SOURCE  VOL.  36.  NO  10  (7/82).  PP.  44-48;  6  ref. 

CODEN  SGNAAZ 

GISEMENT  05:  P  0835 

CLASSIFICATION  INT  0902 

RESUME  Elude  de  I'evolution.  aux  Etats-Unis,  de  la  protection  legale  du 

logiclel  notamment  oar  le  raoyen  oes  bievets. 

SIGNATURE  ANALYSTS  CNIT'CR 
CODE  CLASSIFICATION  09  02 

0£SCRIPTEUR(S)  Logiclel •;Propr1et6  Industrlelle 

10£NT»FICATEUR(S)  SrevetaDl 1 Ite* :ProDi  I6t6  Intel lectucl le;Package  software: 
Protection  Industrlelle 

34/54  -(C)  C.cedocar 

NUMERO  SIGNALEMEN-f  0-83*801021 

TITRE  FRANCAIS  Le  droit  des  loglclels. 

AUTEUR(S)  BENSOUSSAN  A. 

AUTEUR  COLLECTIF  Afcet  Informal ICuS 
TYPE  OE  DOCUMENT  Publication  en  Serle 
CODE  LANGUE  FRE 

CODE  PAYS  D'ORIGINE  ZZ 

TITRE  OU  PERIODIQUE  Technique  et  Science  Infc.-mat iques  (FP) 

SOURCE  VOL.  1,  NO  4  (7-8/82).  P<-.  349-352. 

CODEN  TESI26 

GISEMENT  05;  P  2229 

CLASSIFICATION  INT  C' ?.2 

RESUME  Presentation  des  dlfferents  cas  de  figure  pour  la  realisation  oes 

loglclels. Les  dlfferents  modes  et  niveau.x  de  protection  oes 
loglclels. La  repression  penaie  des  pillages. Les  droits  d'auteur.La 
concurrence  parasUaire  le  personnel  salarle  et  les  loglclels. 
signature  ANALYSTS  CNIT/TT 
CODE  CLASSIFICATION  09  02 

0£SCRIPTEUR(S)  Logldel  “  :Protect  lor.  secret  *  :Oroi  t  *:  Informat  Ique.'Orol  t  penal: 
Concurrence -.Personnel 

lOENTIFICATEUR(S)  Progiclel  :Di'olt  auteur :Statut  Juricique 

35/54  -  (C)  C.cedocar 

NUMERO  SICNALEMENT  C-82-013700 

TITRE  FRANCAIS  Protection  Jurldlque  des  programmes  de  calculateur 

TITRE  anglais  Legal  orotectloo  for  computer  programs 

AUTEUR(S)  GASAWAY  L.  N.  ;  .MURPHY  M. 

AUTEUR  COLLECTIF  CAUSE  Monograph  Series  (OS) 

TYPE  OE  DOCUMENT  Ouvrage 


IM9 


CODE  LANGUE  ENG 

CODE  PAYS  O'ORIGINE  US 
EOITEUR  Cause  (us) 

SOURCE  (  1982).  117  P.;  NBR  rif .  ,  NBR  fig..  2  taDl.  26rre  6(1.;  Mlcroftcde 

GISEME'T  OS:  VF  40117 

CLASSIFICATION  INT  0902 

RESUME  Protection  du  copyright . Protect  Ion  oes  brevets. Protect  ion  flu 

secret  commerc'al .Concurrence  (l61oyale  et  remSPes  6ventuels. 
signature  ANALYSTE  cnit/tt 
CODE  CLASSIFICATION  09  02 

OESCRIPTEUR(S)  Protection  f icnier* .L6glslat Ion* :Ouvrage* :Program.’iie  calculateur; 

Logiclel ;Brevet ;Concurrence;Orolt  commercial :Mln1calculateur ; 
Mlcroprocesseur 

iOENT!FICATEUR(S)  Proprl6t6  Intel lectuel le 

36/54  -(C)  C.coPocar 

NUMERO  SIGNALEMENT  C-82-011549 

TITRE  FRANCAIS  Les  proJets  de  la  Co.nralsslon  oes  communaut6s  europ6ennes  en 

mati^re  Oe  publication  6lectronlque  et  Oe  llvralson  de  documents 
TITRE  ANGLAIS  The  CEC  plans  for  electronic  publishing  and  document  delivery 

AUTEUR(S)  VERNIMB  C. 

TYPE  06  DOCUMENT  Publication  en  S6r1e 
CODE  LANGUF.  ENG 

CODE  PWS  O'ORIGINE  2Z 

TITRE  r  ’’ERIOOIOUE  Learned  Information.  Oxford  and  New  Jersey 
SOURCE  VOL.  5  (1981).  PP.  351-360:  3  r6f.  .  1  fig.  5th  International 

Online  Information  Meeting  London  8-10  December  1981 
COCEN  LEIN2J 

ISBN  0-904933-33-4 

GISEMENT  05:  M  5789 

CLASSIFICATION  INT  0502 

RESUME  Oes  experiences  ont  permis  de  sulvre  les  documents  depuis  leur 

arrlv6e  JuS(iu'6  leur  llvralson  sur  le  bureau  oe  1 'ut  1 1  isateur.Oes 
essals  de  communication  par  satellites  seront  6galement 
utilises. Oes  etudes  sur  les  droits  d'auteurs  par  example 
rompieteront  1 'analyse. 

SIGNATURE  'NAL.'S'E  CAEN^AN 
CODE  CLAisiFiCAr;''N  c:  02 

DESCRIPTEUR(S)  Document •  :Commur>aute  economique  europ6enne* :Satel  1 1  te 
telecommunication 

lOENTIFICATEUR(S)  L‘- vralson* ; Oocumehlat  lon  automat ‘que* :Publ  icat  Ion  documentaire: 

Euronet  reseau:0ro1t  auteur 

37/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-82-008736 

riTRE  FRANCAIS  Etude  du  copyright;  1971-1981 

TITRE  ANGLAIS  Crpyright:  1971-1981 

AUTEUR(S)  MILLEN  R.  J. 

AUTEUR  COLLECTIF  Advisory  Group  for  Aerospace  Research  and  Development 

TYPE  OE  DOCUMENT  Publication  en  sene 

CODE  LANGUE  -  ENG 

CODE  PAYS  O'ORIGINE  ZZ 

TITRE  DU  PERIOOnUE  AGARO  Advisory  Report 

SOURCE  NO  176  (1982),  30  P.;  NBR  r6f. 

CODEN  AAARBK 

ISBN  92-835-1411-4 

GISEMENT  05:  Me  372- 16 
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CLASSIFICATION  INT  0504 

RESUME  Etude  centr^e  sur  les  Etats-Unls  et  la  Grande-Bretagne.  mats 

tncluant  des  commentatres  sur  la  position  des  mempres  de  1 'OTAN  et 
d'autres  pays.ProD16me  de  la  ptiotocopte  dans  les 
Dlbl loth6ques;autres  sujets  concernant  le  transfert  de 
r Informat  Ion  (protection  des  loglctels  et  des  bases  de  donndes). 
SIGNATURE  ANALYSTE  CAEN/SE 
CODE  CLASSIFICATION  05  04 

OESCRIPTEUR(S)  Orot t • :Pnotocopte* jOocumentat ton* ; Btbl lotn^que; Transfert 

tnformat tonjEtats  Unts:Granoe  Bretagne;Europe;Logtc!el .Base  donn^e. 
Informat  Ion 

IOENTIF!CATEUR(S)  Propriety  Intel lectuel le* :Copyr .gnt * :0rol t  auteur ; Publ icat ton 
documentatre 

38/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-82-F06977 

TITRE  FRANCAIS  La  propri6t6  Industr tel le.  protection  des  Inventions,  des  marques 
et  des  modules. 

AUTEUR(S)  CHEVALIER  R. 

AFFILIATION  (1)  Ent repr Ise  Mooerne  d'EOl t lon 

TYPE  OE  DOCUMENT  Ouvrage 

CODE  LANGUE  FRE 

CODE  PAYS  O'ORIGINE  22 

EDITEUR  Ed  I, t  Ions  ESP.  Paris 

SOURCE  ( 1982).  151  P. :  30  r6f . 

ISBN  2-7101-0376-11 

ISSN  0245-3088 

GISEMENT  17.  ETAS  :  E-82.0251 

CLASSIFICATION  INT  E-82.02S1 

RESUME  Questions  et  r^ponses  sur  la  "  propriety  industrielle  " .  les 

dispositions  legislatives,  la  jurisprudence,  les  droits  et  les 
fans  qui  s'apoltquent  aux  brevets  d'inventlon.  aux  marques  ou  aux 
mooeies  deposes  ou  realises,  pour  expllquer.  representor  et 
comprendre  les  lots,  pour  soutenir  les  connalssances  acqulses  et 
pour  pubiler  les  resultats  des  recnerches  sclentif iques. 

SIGNATURE  ANALYSTE  STAS/LT 
CODE  CLASSIFICATION  05  04 

OESCRIOTEUR(S)  Propr  lete  InOustrlel  le* ;  Brevet  * :  Invent  Ion*  -.Organlsat  Ion 

Internat tona1e;0efense  Nat lonate; Innovat lon;Marque:Modeie;L1cence: 

F I  sea  1 1 1  e :  Pr  lor  1 1  e  jConcurrence ;  Protect  Ion ;  Ouvrage 
lOENTIFICATEUR(S)  Brevet  europeen* lExpIol tat  Ion  brevet  * :Cert If Icat  addi t lon* ;Dro1 1 
auteur ;Marque  deposee; Brevet abl 1 1 teiContrefagon . Anter lor  1 te 

39/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-02-F00145 

TITRE  FRANCAIS  Le  •*dro1t**  d'**auteur**  francals  et  I'Etat. 

AUTEUR(S)  KEREVER  A. 

AFFILIATION  (1)  Conselller  d'Etat  (FR) 

TYPE  OE  DOCUMENT  Publication  en  sene 
CODE  LANGUE  FRE 

CODE  PAYS  O'ORIGINE  FR 

TITRE  DU  PERIODIOUE  Revue  Internationale  de  Droit  d'Auteur  (FR) 

SOURCE  NO  110  (10/81).  PP.  3-135;  quelq.  ref. 

COOEN  RIOAAM 

GISEMENT  03:  P.1471 

CLASSIFICATION  INT  0504 

RESUME  On  distingue  deux  questions  :  la  communication  aux  usagers  des 
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services  publics  p'oeuvres  prot6g6es  par  la  1o1  du  11/3/57,  et  le 
statut  des  oeuvres  cr66es  par  les  fonct ionnalres  ou  agents  de  la 
fonctlon  publlque  dans  I'exercice  de  leus  fonct ions. On  pr^sente 
des  solutions  quI  paralssent  06couler  de  la  legislation  actual le. 
SIGNATURE  ANALYSTE  ATRE/GR 
CODE  CLASSIFICATION  05  04 

OESCRIPTEUR(S)  Orol  t  •  :Legl  s  lat '.on  :France;Servlce  Public 
lOENTIFICATEUR(S)  Orolt  auteur* iFonct Ion 

40/54  -  (C)  C.cedocar 

NUMERO  SIGNALEMENT  C-81-002642 

TITRE  FRANCAIS  Reemplol  d ' Informat  tons  extraltes  de  banques  de  donnees  et  droit 
de  reproduct  Ion. Approcne  pragmatique  des  probiemes 
TITRE  ANGLAIS  The  re-use  of  macntne  readable  data  and  copyright. A  pragmatic 

approach  to  the  problems 
AUTEUR(S)  HOLMES  P.  L. 

AFFILIATION  (1)  Blackwells  (UK) 

TYPE  OE  DOCUMENT  Ouvrage 

CODE  LANGUE  ENG 

CODE  PAYS  D'ORIGINE  GB 

EDITEUR  Learned  Information  Oxford  and  New  Jersey  (GB) 

SOURCE  (1980),  PP.  1-13:  11  ref.  (4e  Congr^s  International  de 

r Informat  ton  en  Ltgne  tenue  A  Lonores  du  9-11/12/80) 

ISBN  0-904933-28-8 

GISEMENT  05:  M.5789 

CLASSIFICATION  INT  0904 

RESUME  Est-11  possible  d'utinser  des  consoles  radioes  ou  Intel i  igentes 

pour  I'acces  i  des  systemes  do  traltement  en  ligne  ’Posstbtllte  de 
controls  des  droits  o'auteur.Mise  en  place  O'une  d^ontologle 
pouvant  servlr  de  support  4  une  carte  oes  ut 1 1 isateurs. 

SIGNATURE  ANALYSTE  DIEX/AU 
CODE  CLASSIFICATION  09  04 

OESCRIPTEUR(S)  Th4or1e  Informal  Ion* :L6gislat Ion' ;Console:Manipulat Ion  de  donnee: 

Base  oonn4e;Traltement  en  ligne  dlrecte 
lOENriFiCATEUR(S)  Systeme  lecture  donnee* :0rolt  auteur* :Microcalculateur 
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1/40  -  (C)  C.NTIS 
NUMERO  SIGNALEMENT 
TITRE  ANGLAIS 
AUTEUR(S) 

AUTEUR  COLLECT  IF 

classification  int 

TYPE  OE  DOCUMENT 
CODE  LANGUE 
CODE  PAYS  D'ORIGINE 
NUMERO  DE  RAPPORT 
SOURCE 

CODE  JOURNAL  NT  IS 
CODE  TARIF  NTIS 
NUMERO  OE  CQNTRAT 
RESUME 


CODE  CLASSIFICATION 
nESCRIPTEUR(S) 


!OENTIFICATEUR(S) 

2/40  -  (C)  C.NTIS 
NUMERO  SIGNALEMENT 
TITRE  ANGLAIS 
AUTEUR  COLLECT  IF 
CLASSIFICATION  INT 
TYPE  OE  DOCUMENT 
CODE  LANGUE 
CODE  PAYS  D'ORIGINE 
NUMERO  OE  RAPPORT 
SOURCE 


CODE  journal  NTIS 


AO-A236  )25/1/XA0 

•‘Intellectual**  “Property**  Protection  for  Software. 

SAMUELSON  P.;  OEASY  K. 

Carnegle-Mel Ion  unlv..  PlttsDurgn.  PA. Software  Engineering  inst 

005343014;  416208 

Report 

ENG 

US 

CMU/SEI-CM-14-2-1 

Final  rept .  Prepared  in  cooperation  wltn  PlttsDurgn  Unlv  ,  Scnool 
of  Law;  NP  58:  OP.  Jul  89. 

U91 19 

NTIS  Prices;  PC  A04/MF  A01 
F 19628-90-C-0003 

This  module  provides  an  overview  of  tne  U.S  “intellectual** 
“property**  laws  that  form  tne  framework  wltnln  which  legal 
rights  in  software  are  created,  allocated,  and  enforced. The 
primary  forms  of  ••Intellectual**  “property**  protection  that  are 
likely  to  apply  to  software  are  “copyright**,  patent,  and  trade 
secret  laws,  which  are  discussed  with  particular  emphasis  on  the 
controversial  issues  arising  in  their  application  to  software. Also 
Included  is  a  brief  introduction  to  government  software 
acquisition  regulations,  trademark,  trade  dress,  and  related 
unfair  competition  Issues  that  may  affect  software  engineering 
decisions,  and  to  the  Semiconductor  Chip  Protection  Act. Many 
decisions  about  the  development,  distribution,  maintenance,  and 
enhancement  of  software  are  likely  to  be  affected  by  constraints 
imposed  by  ••intellectual**  “property**  laws. “Intel  lectual** 
“property**  law  provides  a  'default  setting'  of  rights  allocation 
when  software  is  created. Licensing  or  other  contracting 
arrangements  may  satisfy  those  who  wish  to  vary  the  rights 
allocation  arrangements  that  these  laws  create  In  order  to  foresee 
the  appropriate  manner  in  which  to  develop  and  distribute 
software,  it  is  important  that  software  developers  understand  the 
framework  of  legal  rights  and  responsibilities  within  which 
arrangements  for  the  licensing  or  sale  of  their  software  products 
takes  place. 

62  02;  92  04 

Law  enforcement* :Acqul sit  ion; A1 locat ions ; Computer  appl icat ions; 
Computer  programs. Copy rights. Dec is  ion  making:ODt Imlzat ion; Pa tents. 
Protect 1on:Regulatlons. Setting  Adjust lng;Software  engineering 
Computer  software* : Intel lectual  property  laws* ;NTISDODXA 


EO-328  262 

“Copyright**  &  Home  Copying. Technology  Challenges  the  Law. 
Office  of  Technology  Assessment.  Washington,  DC. 

058574000 

Report 

ENG 

US 

OTA-CIT-422 

Available  from  ERIC  Document  Reproduction  Service  (Computer 
Microfilm  Iiiternat ional  Corporation),  3900  Wheeler  Ave., 
Alexandria.  VA  22304-5110;  NP.  303:  DP.  Oct  89. 
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CODE  TARIF  NTIS 
RESUME 


CODE  CLASSIFICATION 
OESCRIPTEUR(S) 


lOENTIFICATEUR(S) 

3/40  -  (C)  C.NTIS 
NUMERO  SIGNALEMENT 
TITRE  ANGLAIS 

AUTEUR(S) 

AUTEUR  COLLECTIF 

CLASSIFICATION  INT 
TYPE  OE  DOCUMENT 
CODE  LANGUE 
CODE  PAYS  D'ORIGINE 
NUMERO  DE  RAPPORT 
SOURCE 


CODE  JOURNAL  NTIS 
CODE  TARIF  NTIS 
RESUME 


NTIS  Prices:  Not  available  NTIS 

Home  recording  technologies  allow  today's  consumer  to  make 
near-perfect  copies  of  recorded  music,  television  shows,  movies, 
and  other  copyrighted  works  for  private  use  at  home. With  the 
advance  of  digital  recording  equipment,  consumers  will  be  able  to 
reproduce  these  copyrighted  works  with  even  greater  accuracy. This 
IS  an  Issue  of  great  concern  for  ••copyright'*  owners,  who  claim 
that  home  copying  is  detrimental  to  their  sales. This  report 
presents  an  examination  of  home  recording  technologies  and  their 
relationship  to  the  legal  status  of  home  copying,  a  comparison  of 
the  economic  effects  that  home  audlotaping  may  have  on  the 
recording  Industry  with  the  effects  that  restricting  home  taping 
might  have  on  consumers,  a  01sc> sslon  of  legal  action  that 
Congress  cr  the  Industry  may  Initiate,  and  the  results  of  a 
national  survey  of  home  taping  and  copying  behavior. The  report  Is 
divided  Into  seven  chapters:  (1)  Summary.  Issues,  and  0ptlons;(2) 
Technological  Change  and  Home  Copying; (3)  Legal  Aspects  of 
••Copyright**  and  Home  Copylng:(4)  An  Overview  of  the  U.S. Record 
Industry;(5)  ‘’Copyright**  Royalties  for  Music  and  Sound 
Recording; (6)  The  OTA  (Office  of  Technology  Assessment)  Survey;ano 
(7)  Economic  Perspectives  on  Home  Copying. Appendixes  contain  a 
description  of  tne  survey  development  and  review,  a  copy  of  the 
survey  questionnaire.  OTA  survey  tables,  ana  a  list  of  contractor 
reports  related  to  the  study. (MAB). 

88  00 

Audiotape  recordings* :Economlc  impact* ; Informal  ion  technology*; 
Intellectual  property* :Legal  responslbl 1 lty*;Electronlc  equipment: 
Fair  use  CopyrlghtS:Informatlon  transfer ;0uest lonnalres : 
Reprography;Surveys:Technologlcal  advancement iVldeotape  recordings 
Home  Recordlng*:NTISHEWERI 


P391-177931/XA0 

Strengthening  Protection  of  ’’Intel lectual •*  **Prooerty**  in 
Developing  Countries:  A  Survey  of  the  Literature. 

SIEBECK  W.  E.;  EVENSON  R.  E.;  LESSER  W. ;  PRIMO  BRAGA  C.  A. 
International  Bank  for  Reconstruction  and  Development,  Washington. 
DC. 

063877000 

Report 

ENG 

US 

WORLD  BANK/DP-112:  ISBN-0-8213-1730-X 

World  Bank  discussion  paper:  Library  of  Congress  catalog  card  no. 
90-23168;  Microfiche  copies  only.  Paper  copy  available  from  World 
Bank  Publications,  P.O.  Box  7247-8619.  Philadelphia.  PA. 

19170-8619.  Phone:  (201)  225-2165;  NP.  143;  OP.  1990. 

U91 14 

NTIS  Prices:  MF  A01 

The  report  examines  whether  developing  countries  would  benefit 
economically  from  strengthening  their  protection  of 
••Intel lectual**  “property**. The  authors  review  a  substantial 
body  of  economic  literature,  theoretical  and  empirical,  covering 
the  economics  of  patents  and  other  Instruments  of  **lntel lectual** 
“property**. Past  research  suggests  that  Increases  in 
“Intellectual**  ‘‘property**  protection  generate  research  and 
development  (RSD)  activity  sufficient  to  offset  the  social  cost  of 
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the  IlmUed  monopoly  granted  to  patenioes.  •'copyright**  holders, 
and  other  owners  of  "Intel lectual *♦  "property**. For  developing 
countries,  unfortunately,  similar  research  Is  lacking. The  paper 
proposes  a  research  agenda  that  Includes  an  assessment  of 
"Intellectual**  ''property**  protection  In  developing  countries, 
the  Incentive  effects  on  local  RSD.  foreign  direct  Investment  and 
technology  licensing,  and  the  potential  benefit  to  developing 
countries  of  'petty  patents'  and  plant  breeders'  rights. 

CODE  CLASSIFICAflON  88  00.  70  05:  92  04;  96  07 

DESCRIPTEUR(S)  Developing  countr les* ;Protect Ion* ;Research  and  development ;Patents : 

Copyr  Ights  .-LI censes :C1  alms .-Regul at  ions: Economic  analys  ls:Economlc 
theory :Creat I vl ty; Invent  Ions ; Royal t les ;Chem lea  I  Industry; 

Information  lndustry;Agrlcul ture. Plants  Botany 
IDENTIFiCATEUR(S)  Intellectual  property* .NTISTWB 

4/40  -  (C)  C.NTIS 

NUMERO  SIGNALEMENT  P89 1-96030 1/XAD 

TITRE  ANGLAIS  Czechoslovak  "Copyright**  Law  (1990)  (In  Czech). 

CLASSIFICATION  INT  888888888 
Type  DE  DOCUMENT  Report 
CODE  LANGUE  C2E 

CODE  PAYS  D'ORIGINE  US 

SOURCE  Export  trade  Information;  Text  in  Czech:  summary  In  English.  This 

document  was  provided  to  NTIS  by  Office  of  General  Counsel, 
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public  use.  covering  tne  period  i909  to  1980. Volume  44  contains 
substantially  all  Federal  and  State  "copyright"  cases,  as  well 
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Tne  Pul  let  In  of  **copyrlght**  decisions  Is  the  twenty-seventh  in  a 
series  compiled  bv  the  **Copyright**  Office  for  official  and 
public  use  Volume  43  contains  substantially  all  Federal  and  State 
••copyright**  cases,  as  well  as  cases  involving  related  subjects 
Ill  the  field  of  “Intel  lectuai**  “property**,  reported  during  the 
calendar  year  1979. Most  of  the  citations  are  to  the  National 
Reporter  System.  Issued  by  the  west  Publishing  Company,  and  to  the 
united  States  Patents  Quarterly,  published  by  the  Bureau  of 
National  Affairs.  Inc  A  supplemental  list  of  decisions,  which  do 
not  directly  involve  “copyright**,  out  which  may  be  of  related 
Interest,  are  Included  In  the  appendix  of  the  bul letln. Certain 
features  of  these  cases  have  been  summarized.Ci tat  ions  are  given 
to  reporter  systems  in  which  the  cases  as  reported  may  be  found. 
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The  bulletin  of  ‘'copyright**  decisions  Is  the  twenty-sixth  In  a 
senes  compiled  by  the  “Copyright**  Office  for  official  and 
public  use,  covering  the  period  1909  to  1978. Volume  42  contains 
substantially  all  Federal  and  State  “copyright**  cases,  as  well 
as  cases  involving  mated  subjects  in  the  field  of 
“intellectual**  “property**,  reported  during  the  calendar  year 
1978. Most  of  the  citations  are  to  the  National  Reporter  System, 
Issued  by  the  west  Publishing  Company,  and  to  the  United  States 
Patents  Quarterly,  published  by  the  Bureau  of  National  Affairs, 
Inc. A  supplemental  list  of  decisions,  which  do  not  directly 
Involve  “copyright**,  but  which  may  be  of  related  Interest,  are 
Included  in  the  appendix  of  the  bul let  in. Certain  features  of  these 
cases  have  been  summarized. Citations  are  given  to  reporter  systems 
in  which  the  cases  as  reported  may  be  found. 
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The  bulletin  of  “copyright**  decisions  Is  the  twenty-s'xtn  in  a 
series  compiled  by  the  “Copyright**  Office  for  official  and 
public  use.  covering  the  period  1909  to  1978. Volume  42  contains 
substantially  all  Federal  and  State  “copyright**  cases,  as  well 
as  cases  involving  related  subjects  in  the  field  of 
“intellectual**  “property**,  reported  during  the  calendar  year 

1978.  Most  of  the  citations  are  to  the  National  Reporter  System, 
Issued  by  the  West  Publishing  Company,  and  to  the  United  States 
Patents  Quarterly,  published  by  the  Bureau  of  National  Affairs, 
Inc. A  supplemental  list  of  decisions,  which  do  not  directly 
Involve  “copyright**,  but  which  may  be  of  related  interest,  are 
included  in  the  appendix  of  the  bul let  in. Certain  features  of  these 
cases  have  bean  summarized. Citations  are  given  to  reporter  systems 
in  which  the  cases  as  reported  may  be  found. 
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The  bulletin  of  ’•copyright**  decisions  Is  the  twenty-fourth  In  a 
senes  complied  by  the  ••Copyright**  Office  for  official  and 
public  use. Substant laily  all  **copyright**  cases,  as  well  as  those 
dealing  with  related  subjects  In  the  field  of  **lntel lectual** 
••property** .  which  have  been  decided  during  the  years  1975  and 
1976  In  the  feceral  and  state  courts  have  been  Included. Most  of 
the  citations  are  to  the  Nailonal  Reporter  System,  Issued  by  the 
West  Publishing  Company  and  to  the  United  States  Patents 
Quarterly,  published  by  the  Bureau  of  National  Affairs. A 
supplemental  list  of  cases,  which  do  not  directly  Involve 
••copyright**,  but  may  be  of  -e'ated  interest,  have  been  Included 
In  the  appendix  of  the  bui let  In. These  cases  were  also  decided 
during  1975-76. Certain  features  of  the  cases  have  been 
summariaed.Cltatlons  to  reporter  systems  where  the  opinions  may  be 
found  printed  in  their  entirety  are  Included. 
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The  bulletin  of  ••copyright**  cases  Is  the  twenty-third  In  a 
series  compiled  by  the  ••Copyright**  Office  for  official  and 
public  use. It  contains  substantially  all  Federal  and  State 
••copyright**  cases,  as  well  as  cases  Involving  related  subjects 
In  the  field  of  ••Intel lectual**  ••property**,  reported  during  the 
years  1973  and  1974. Most  of  the  citations  are  to  the  National 
Reporter  System  and  the  United  States  Patents  Quarterly.  Issued  by 
the  West  Publishing  Company  and  the  Bureau  of  National  Affairs, 
respectively. A  supplemental  list  of  related  cases,  which  do  not 
directly  Involve  ••copyright**,  also  reported  during  1973  and 
1974.  Is  Included  In  the  appendix  to  the  bui letin. Certain  features 
of  each  of  these  cases  have  been  summarized. The  list  contains 
citations  to  reporter  systems  in  which  the  full  text  of  the  cases 
can  be  found. 
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RESUME  The  bulletin  of  ’’copyright”  cases  is  the  twenty-second  in  a 

series  compiled  by  the  ’’Copyright”  Offioe  for  official  and 
public  use. It  contains  substantially  all  Federal  and  State 
’’copyright”  cases,  as  well  as  cases  involving  related  subjects 
in  the  field  of  ’’intellectual”  ’’property”,  reported  during  the 
years  1971  ano  1972. Most  of  the  citations  are  to  the  National 
Reporter  System  and  the  United  States  Patents  Quarterly,  Issued  by 
the  St  Publishing  Company  ano  the  Bureau  of  National  Affairs, 
respect ively. A  supplemental  list  of  related  cases,  which  do  not 
directly  involve  ’’copyright”,  also  reported  during  1971  and 
1972,  is  included  in  the  appendix  to  the  bul let  in. Certain  features 
of  each  of  these  cases  have  been  summarized. The  list  contains 
citations  to  reporter  systems  in  which  the  full  cases  can  be  found. 
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public  use. It  contains  substantially  all  Federal  and  State 
’’copyright”  cases,  as  well  as  cases  involving  related  subjects 
in  the  field  of  ’’intellectual”  ’’property”,  reported  during  the 
years  1969  and  1970. Most  of  the  citations  are  to  the  National 
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Reporter  System  and  the  United  States  Patents  Quarterly,  Issued  by 
the  West  Publishing  Company  and  the  Bureau  of  National  Affairs, 
respectively  A  supplemental  list  or  related  cases,  which  do  not 
directly  Involve  ''•copyright** ,  also  reported  during  1969  and 
1970.  Is  included  In  the  appendix  to  the  bul letin. Certain  features 
of  each  of  these  cases  have  been  summarized. The  list  contains 
citations  to  reporter  systems  In  which  the  full  cases  can  be  found. 
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The  bulletin  of  ••copyright**  cases  is  the  twentieth  in  a  series 
compiled  by  the  ♦•Copyright**  Office  for  official  and  public 
use. It  contains  substantially  all  Federal  and  State  **coDyrlght** 
cases,  as  well  as  cases  involving  related  subjects  in  the  field  of 
•♦Intellectual**  ••property**,  reported  during  the  years  1967  and 
1968  An  unreported  decision  by  the  late  Judge  Learned  Hand  in  the 
case  of  Myers  v  Mall  and  Express  Co.,  although  decided  in  1919,  is 
Included  In  the  volume  because  it  contains  an  illuminating  rule  as 
to  the  treatment  of  historical  works  under  the  Act  of  1909. Most  of 
the  citations  are  to  the  National  Reporter  System  and  the  United 
States  Pa  “nts  Quarterly.  Issued  by  the  West  Publishing  Company 
and  the  Bureau  of  National  Affairs,  respect tvely. A  supplemental 
list  of  related  cases,  which  do  not  directly  involve 
••copyrlgh'**.  also  reported  during  1967  and  1968,  Is  Included  !n 
the  appendix  to  the  bul let  in. Certain  features  of  each  of  these 
cases  have  ceen  summarized. The  list  contains  citations  to  reporter 
systems  in  which  the  full  cases  can  be  found. 
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The  bulletin  of  •‘copyright**  cases  is  the  nineteenth  In  a  series 
complleo  by  the  “Copyright**  Office  for  official  and  public 
use. It  contains  substantially  all  Federal  and  State  **C0Dyrlght** 
cases,  as  well  as  cases  Involving  related  subjects  in  the  field  of 
** Intel lectual **  **property**.  reported  during  the  years  1965  and 
1966. Most  of  the  citations  are  to  the  National  Reporter  System  and 
the  United  States  Patents  Quarterly,  issued  by  the  West  Publishing 
Company  and  the  Bureau  of  National  Affairs,  respect ively. A 
supplemental  list  of  related  cases,  which  do  not  directly  involve 
•♦copyrlgnt**.  also  reported  during  1965  and  1966.  is  included  in 
the  appendix  to  the  bul let  in. Certain  features  of  each  of  these 
cases  have  been  summar 1 zed . The  list  contains  citations  to  reporter 
systems  in  which  the  full  cases  can  be  found. 
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The  bulletin  of  **copyrlght**  cases  is  the  eighteenth  in  a  series 
compiled  by  the  **Cooyright**  Office  for  official  and  public 
use. It  contains  substantially  all  Federal  and  State  **coDyr1ght** 
cases,  as  well  as  cases  involving  related  subjects  in  the  field  of 
** Intel lectual**  ••property**,  reported  during  the  years  1963  and 
1964. Most  of  the  citations  are  to  the  National  Reporter  System  and 
the  United  States  Patents  Quarterly.  Issued  by  the  West  Publishing 
Company  and  the  Bureau  of  National  Affairs,  respect ively. A 
supplemental  list  of  related  cases,  which  do  not  directly  Involve 
••copyright**,  also  reported  during  1963  and  1964.  is  included  in 
the  appendix  to  the  bul let  in. Certain  features  of  each  of  these 
cases  have  been  summarized. The  list  contains  citations  to  reporter 
systems  in  which  the  full  cases  can  be  found. 
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The  Pul  let  In  of  •*copyr1ght**  cases  is  the  seventeenth  in  a  series 
compiled  by  the  **Copyr1ght**  Office  for  official  and  public 
use  It  contains  substantially  all  Federal  and  State  *»copyr1gnt** 
cases,  as  well  as  cases  involving  related  subjects  in  the  field  of 
••intellectual**  **property'*.  reported  during  the  years  1961  and 
1962. Most  of  the  citations  are  to  the  National  Reporter  System  and 
the  United  States  Patents  Quarterly,  issued  by  the  West  Publishing 
Company  and  the  Bureau  of  National  Affairs,  respect ively. A 
supplemental  list  of  related  cases,  which  do  not  directly  involve 
••copyrignt**,  also  reported  during  1961  and  1962,  is  included  in 
the  appendix  to  the  bul let  In. Certain  features  of  each  of  these 
cases  have  been  summarized. The  list  contains  citations  to  reporter 
systems  In  which  the  full  cases  can  be  found 
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The  bulletin  of  **cooyrlght**  cases  is  the  sixteenth  in  a  series 
compiled  by  the  **CoDyr1ght**  Office  for  official  and  public 
use. It  contains  substantially  all  Federal  and  State  ••copyright** 
cases,  as  well  as  cases  involving  related  subjects  in  the  field  of 
•♦Intellectual**  ••property**,  reported  during  the  years  1959  and 
1960. Most  of  the  citations  are  to  the  National  Reporter  System  and 
the  United  States  Pate.it ;  Quarterly,  issued  by  the  West  Publishing 
Company  and  the  Bureau  of  National  Affairs,  respect ively. A 
supplemental  list  of  related  cases,  which  do  not  directly  involve 
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a  cumulative  table  of  cases  covering  the  period  from  I95S  through 
I960. 
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This  repor*  of  the  International  Piracy  Project  addresses  three 
major  topics:  (l)  The  Costs  and  Complications  of  Piracy:(2)  Rights 
Enforcement  Today:and  (3)  Policy  Options  for  Curbing  Piracy. The 
first  section  discusses  piracy  of  copyrights,  patents,  rtio  other 
••intellectual**  ••property**,  including  economic  losses  and 
damage  to  the  finances  and  reputation  in  the  communications  and 
information  industries,  and  gives  several  examples  of  cases  where 
••copyright**  enforcement  Is  extremely  dlff Icul t . Internal lonal 
system.s  of  protection  are  described  In  the  second  section. 
Including  recent  U.S. antipiracy  laws  and  private-sector 
initiatives. A  dozen  policy  options  for  the  public  and  private 
sectors  to  consider  are  presented  in  the  third  section  for  the 
Executive  Branch,  Congress,  international  organizations,  and  the 
private  sector .Act ions  suggested  Include  the  following:  (1) 
demonstrate  how  ••intellectual**  ••property**  protection  benefits 
developing  natlons:(2)  monitor  the  effectiveness  of  U.S. Trade 
Representative  actions: (3)  strengthen  enforcement  of 
••intellectual**  ••property**  rights:(4)  astablish  a  presidential 
commission  to  analyze  U.S. policy  and  establish  mechanisms  for 
lmolementation:(5)  hold  congressional  overs'ght  hearlngs;(6) 
expand  criminal  penalties  for  piracy  In  new  media  technol03les:(7) 
Increase  efforts  of  global  organizations  and  establish  worldwide 
minimum  standards:(8)  standardize  requirements  and  sanctions  for 
enforcement  overseas:(9)  expand  private  international 
organizations'  init iat ivcs: ( 10)  involve  local  creative  industries 
aoroad:(ii)  set  prices  at  levels  affordable  for  foreign 
consumers: and  (12)  establish  educational  programs. An  executive 
summary  and  commentaries  by  the  panel  are  also  provided.Relovant 
materials  from  the  Business  Software  Association,  the 
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As  computer  databases  become  more  publicly  accessible  through 
public  networks,  there  Is  a  growing  need  to  provide  effective 
protection  for  proprietary  Informat  Ion. W1 thout  adequate  assurances 
that  their  works  will  be  protected,  authors  and  other 
•*copyrlght**  owners  may  be  reluctant  to  allow  the  full  text  of 
their  works  to  be  accessed  through  computer  networks. There  may 
also  be  a  hesitancy  on  the  part  of  users,  such  as  librarians,  to 
avail  themselves  of  the  material  that  may  be  accessible  online, 
where  the  terms  and  conditions  of  access.  If  any.  are  unclear,  or 
where  the  costs  are  prohibitive. The  development  of  transactional 
frameworks  for  the  collection  and  distribution  of  royalties  in 
connection  with  computer  networks.  Including  possible  mechanisms 
for  Obtaining  required  permissions  online.  Is  by  far  the  most 
Important  undertaking  In  this  context .However,  there  are  several 
related  measures  that  also  require  clarification  In  order  that 
computer  networks  may  achieve  their  promise  of  wide-spread  access 
to  Information  in  electronic  form. The  paper  discusses  five  issues 
that  require  further  consideration:  (1)  ownership  of  rights  in 
pre-existing  works:(2)  copyrlghtabl 1 ity  of  databases ; (3)  the 
Electronic  Communications  Privacy  Act:(4)  identification  and 
**lntel lectual**  **oroperty**:and  (5)  digital  1 ibrarles. (GL) . 
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resume  These  hearings  on  the  Satellite  Home  Viewer  ♦•Copyright**  Act 

(H. 8.2848)  include:  (1)  the  text  of  the  blil;(2)  prepared 
statements  by  expert  witnesses  (including  executives  of  satellite 
companies,  the  Motion  Picture  Association  of  America,  and  cable 
television  assoclat Ions) : (3)  transcripts  of  witness 
test1monles:and  (4)  additional  statements  (consisting  mostly  of 
letters  from  telecommunications  executives  to  Congressman  Robert 
w.Kastenmeier). Appended  are  legislative  materials  (Parts  1  and  2 
of  House  of  Representatives  Report  Number  100-887,  on  the 
Satellite  Home  Viewer  **Cooyr1ght**  Act),  additional  materials 
provided  by  witnesses,  and  miscellaneous  correspondence. (GL) . 
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Its  continuing  oversight  of  computers,  software,  and 
♦♦Intel lectual **  **property**. 
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A  collaborative  effort  of  the  Minnesota  Small  Business  Assistance 
Office  and  Merchant,  Gould.  Smith,  Edell,  Welter  &  Schmidt,  P.A; 
Available  from  ERIC  Document  Reproduction  Service  (Computer 
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This  booklet  has  been  prepared  to  familiarize  the  inventor, 
creator,  or  developer  of  a  new  computer  software  product  or 
software  Invention  with  the  basic  legal  Issues  involved  in 
developing,  protecting,  and  distributing  the  software  In  the 
United  States. Basic  types  of  software  protection  and  related  legal 
matters  are  discussed  in  detail,  including  patent  protection, 
••copyright**  protection,  trade  secret  protection,  protective 
legends,  trademark  protection,  acquisition  of  rights  In  software, 
and  distribution  of  software. An  example  Is  provided  to  illustrate 
the  application  of  these  basic  types  of  protection  and  related 
legal  matters  to  the  development  of  a  hypothetical  spreadsheet 
software  product. (GL). 
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Protecting  an  idea  is  often  a  difficult  process. Some  Ideas  and 
inventions  cannot  be  protected,  while  others  are  eligible  for  only 
narrow  or  partial  Immunity  from  potential  competition  and 
Imitation. Obtaining  even  minimal  protection  can  often  be 
expensive,  time  consuming,  and  ultimately  result  in  uncertain  or 
even  negative  benefits  to  the  inventor. This  -eport  was  prepared  to 
familiarize  the  Inventor,  creator,  or  developer  of  a  new  Idea  with 
the  basic  legal  framework  that  Is  available  to  protect  the  idea 
and  the  products  that  result  from  It. More  Importantly,  it  is 
designed  to  help  the  inventor  decide  which.  If  any,  type  of 
protection  Is  available  for  a  particular  idea,  and  whether  such 
protection  is  worth  obtaining. Each  of  the  four  types  of 
♦•Intellectual**  ••property**  protection— i  .e. ,  patent, 
••copyright** .  trademark,  and  trade  secret— Is  discussed  In  a 
separate  section. The  issues  addressed  include  requirements  for 
patentability,  components  of  patent  applications,  information 
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about  examination  of  the  patent  by  patent  officers,  practicai 
corsi aerations,  enforcement  of  patent  rights,  trademark 
infringement,  and  fair  use. The  final  section  provides  answers  to 
24  commonly  asked  questions  about  *»lnteliectual*‘  **property»* 
protect  ion. (SO). 
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This  digest  notes  that  the  terms  and  conditions  of  computer 
software  package  license  agreements  control  the  use  of  software  in 
schools  and  libraries,  ana  examines  the  implications  of  computer 
software  license  agreements  for  classroom  use  and  for  library 
lending  pol icies.Guldel ines  are  provided  for  interpreting  the 
**Copyrlght**  Act.  and  insuring  the  fair  use  of  software  by 
libraries,  classroom  teachers,  and  students. (GL) . 
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Much  of  the  concern  among  librarians  and  educators  as  to  the 
legality  of  library  lending  and  classroom  use  of  copyrighted 
videotapes  is  the  result  of  'Home  Use  Only'  labeling  and  other 
information  supplied  by  the  Motion  Picture  Association  of  America 
and  some  of  its  members. Much  of  this  labeling  and  Information  is 
misleading  and  inapplicable  to  libraries  and  schools. This  document 
provides  guidelines  for  interpreting  the  ‘’Copyright**  Act  for  the 
classroom  and  library  use  of  videotape  recordings. (GL) . 
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Tne  author  explores  the  question  of  whether  and  to  what  extent 
computer  software  deserves  “copyright**  protection  in  a  world 
where  computer  literacy  is  becoming  an  Important  element  of 
employability,  and  computer  software  is  a  necessary  part  of 
technology  transfers  between  countries  with  highly  developed 
economies  and  countries  with  less  developed  economies 
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Intellectual  p:'operty  today  prominently  inr  ludes  not  only  the 
product  of  the  traditional  Informational  and  entertainment 
businesses  but  also  the  products  and  processes  of  high  technology 
industries. For  such  products  and  processes  in  those  industries, 
the  protection  of  intellectual  property  against  the  appropriation 
by  competitors  or  free  dissemination  is  crucial  and  assumes  a  high 
priority. The  author  considers  patent  protection  for  computer 
programs  under  •♦copyright**  law  and  the  enforcement  of  these 
patents. He  discusses  the  Increasing  efforts  of  the  world 
Intellectual  Property  Organization  and  other  organizations  to 
harmonize  the  intellectual  property  laws  of  the  member  nations 
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After  every  revision  of  tne  “copyright**  act  In  the  US,  It  has 
been  necessary  for  the  courts  and  the  ♦•copyright**  office  to 
Interpret  the  law  In  the  light  of  technological 
advances. Librarians  have  learned  how  to  respond  to  code 
revisions. But  with  the  presence  of  copy  machines  In  dormitories 
and  even  homes,  publishers  cannot  rely  on  libraries  and  copy  shops 
to  monitor  fair  copying. They  must  appeal  to  the  user's  scruples 
and  awareness  of  the  law. Realistic  legal  rules  must  depend  upon  a 
social  consensus  about  what  kind  of  behavior  Is  acceptable  and 
what  Is  not. That  consensus  Is  still  being  created  for  electronic 
publ Ishlng. I t  Is  the  library  user  of  today's  'library  without 
walls'  who  will  respect  or  Infringe  **copyrlght**  of  printed  or 
electronic  information. The  fair  use  principle  must  be  extended  to 
electronic  Informat  ion. The  very  notion  of  **copyrlght**,  or 
intellectual  property,  may  be  too  restrictive  for  the  development 
of  the  new  laws  that  will  by  tne  year  20CX3  cover  the  control  of 
and  access  to  information 
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It  was  quite  a  year  in  the  united  States  for  computers  and 
Intellectual  property  rights  In  1990. Most  of  the  action  was  in  the 
••copyright**  area,  but  other  fields  have  seen  some 
developments. This  report  is  not  ail  inclusive.  Just  an  observer's 
selection  from  many  developments. In  a  series  O'  cases,  the  courts 
held  that  the  several  States  of  the  United  States  could  not  be 
held  liable  under  the  ••Copyright**  Act  Title  17  of  the  United 
States  Code  for  ••copyright**  infringements. The  report  also 
discusses  the  banning  of  software  renta1.lt  looks  at  case  studies 


Including  the  Lotus  Case  which  concerns  Lotus  Development's  1-2-3 
spreadsheet  program  and  the  Keeton  Test  to  solve  this 
matter. ••Copyright**  in  databases  is  then  discussed,  along  with 
security  Interests  In  **coDyrlght*» 
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RESUME  The  protection  that  ••copyright**  offered  to  authors  and 

publishers  is  breaKlng  down  in  the  face  of  new  technologies  that 
virtually  demand  that  ••copyright**  be  violated  In  order  to  have 
the  new  systems  f-jnctlon.In  place  of  ••copyright** ,  new 
protections  will  emerge  that  are  based  not  so  much  on  litigation, 
but  on  self  Interest  and  a  realization  that  paying  for 
Intellectual  property  Is  more  cost  effective  than  not  paying 
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audition  to  traditional  print  media,  machine  readable  data  and 
computer  software  are  potential  targets  of  ••copyright** 
abuse. Informat  Ion  needs  of  developing  countries  have  been  engulfed 
by  the  Importance  of  Intellectual  property  to  industrialized 
nations,  placing  ••copyright**  In  the  International  arena  as  an 
Issue  for  trade  sanctions  and  tariff  debate 
C0230:  C7290 

Industrial  property : Informat  Ion  needs;ool Itics 
Information  needs.-tarlffs:  Intel  lectual  propertyiprlnt  media: 
machine  readable  data:computcr  software:cooyrlght  abuse; developing 
countries: Industrialized  nat Ions; Internat lonal  arena:trade 
sanct Ions 


C9101952I 

Contractual  and  Intellectual  property  protection  of  databases 

Conference  on  Computing  Systems  and  Information  Technology 

1989. Preprints  of  Papers 

Sydney,  NSW,  Australia 

8-10  Aug.  1989 

LEONARD  P.  G. :  SPENDER  P  A. 

Media  &  Commun.Div..  Sly  &  Welgall  Solicitors.  Sydney.  NSW. 

Austral ia 

Instn. Eng. Austral 1a:IEEE:et  al 

Conference  paper 

General 

ENG 

AU 

Instn. Eng. Austral  ia:6«. -ton.  ACT.  Australia 
NP.  195:  PP.  95-101;  ORef.;  OP.  1989 

It  appears  that  the  provision  of  maximum  possible  protection  for 
computer  technology  enhances  a  country's  economic  prospects. But 
such  massive  protection  may  also  stifle  the  future  development  of 
computing  by  preventing  adoption  of  successful  ideas  as  'l.ndustry 
standards'. The  author  examines  this  conflict  within  the  context  of 
the  development  of  the  law  concerning  databases  and  software  over 
the  last  few  years. Although  currently  the  adequacy  of 
••copyright**  and  intellectual  property  protection  for  computer 
programs  and  latabases  is  flimsy,  time  will  tell  If  the  law  adapts 
to  the  changes  and  if  so  how  quickly.lt  is  a  vexed  question  as  to 
what  Is  the  'r.ght'  approach  since  it  depends  on  where  you  stand 
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‘♦Copyright**  would  seem  to  be  an  appropriate  subject  for  study  by 
the  discipline  of  social  epistemology. Social  epistemology  was  to 
be  concerned  with  the  intellectual  processes  of  society  as  a 
whole,  rather  than  primarily  of  the  Individual .The  paper  traces 
the  development  of  significant  terms  In  United  Kingdom 
•‘copyright**:  of  writing,  of  a  literary  work  representing 
Intellectual  skill  or  labour  In  which  Intellectual  property  can 
Inhere,  and  of  a  document  for  legal  deposit. The  analysis  is 
undertaken  with  a  triple  Intention:  first,  to  support  the  thesis 
that  writing  and  the  faculty  for  Intellectual  labour  are  unifying 
principles  for  documents  and  computers :secon01y.  to  place  the 
‘•Copyright**,  Designs  and  Patents  Act  1988  in  Us  historical 
context :and.  thirdly,  to  develop  the  divergence  between  s  work  In 
which  “copyright**  can  subsist  and  a  document  for  deposit  Into  a 
measure  for  the  diminishing  proportion  of  published  Information 
captured  by  legal  deposit 
C02308 
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This  paper  deals  with  the  intellectual  property  Issues  that 
confront  innovators  and  users  of  computer  systems  linked  to  one 
another  across  national  borders.lt  examines  the  theoretical  and 
conceptual  underpinnings  of  “copyright**  for  computer  software  In 
economic  terras  and  with  empirical  1 1 lustrat Ions. There  Is  a  brief 
overview  of  the  legal  aspects  to  explain  better  GATT's  Involvement 
caused  by  the  impact  of  intellectual  property  protection  on  trade 
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RESUME  Computer  software  has  a  nature  which  is  different  from  that  of 

other  products,  services,  and  Intellectual  property. Exist Ing  laws 
relating  to  Intellectual  property  protect  some  of  the  facets  of 
software.  Put  not  all. There  Is  a  need  to  understand  the  nature  of 
software  so  that  new  laws  can  be  designed. The  author  describes 
some  aspects  of  the  nature  of  software. He  discusses  what  needs 
protection  and  where  the  real  value  of  software  lies. A  balance  is 
also  suggested  between  protection  of  the  creative  work  of  software 
developers  and  their  liability,  responsibility  and 
accountability. Some  important  I  ■  les  In  the  laws  of  Intellectual 
property  are  examined  In  this  context. A  conclusion  is  drawn  that 
“copyright**  laws,  as  they  exist,  are  not  quite  appropriate  for 
the  protection  of  computer  software. In  fact,  we  may  be  protecting 
the  wrong  kind  of  things,  for  the  simple  reason  that  we  do  ..ot 
know  how  to  protect  the  really  valuable  aspects  of  software 
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RESUME  WIPO  defines  the  field  of  intellectual  property  to  include  all 

rights  resulting  from  Intellectual  activity  in  the  Industrial, 

scientific,  literary  or  artistic  field. On  this  ground  It  is  clear 
that  Hungary  should  treat  co.T.puter  software  as  an  intellectual 
creation  covered  by  the  WIPO  Convent  ion. According  to  the  Hungarian 
Civil  Code,  however,  intellectual  property  is  already  under  legal 
protect  Ion. This  means  that  without  any  special  legislation, 
computer  software  could  have  been  protected  In  Hungary  under  the 
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Civil  Code. Trie  protection  based  on  tne  Civil  Code,  however,  is  not 
as  effective  as  the  protection  granted  by  special  legal 
Institutions  in  the  field  of  Industrial  property  and 
**copyr1ght**.The  result  of  this  situation  was  that  Hungary  was 
obliged  to  examine  whether  computer  software  could  be  or  should  be 
covered  by  ••copyright •• 
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RESU.VC  The  author  reviews  the  general  concepts  for  the  protection  of 

intellectual  property,  some  types  of  infringements,  and  the 
remedies  available  to  the  owners  of  tne  techno logy. Any  particular 
Instance  would  nave  to  be  specifically  examined  on  the  basis  of 
the  facts  and  in  the  context  of  the  applicable  laws.Conf Ident lal 
information  is  defined,  and  examples  are  used  to  Illustrate 
various  facets  of  this  topic. Gray  marketing  and  Intellectual 
property,  patents,  ••copyright*^,  and  commercial  arbitration  of 
intellectual  property  are  examined  In  detal 1 .Remedies  available 
for  infringement  of  patents  trademarks,  and  copyrights  and  for  the 
misuse  of  confidential  Information  are  set  forth 
CODE  CLASSIFICATION  80140 

OESCRIPTEUR(S)  Industrial  property: legislat Ion 

lOENTIFiCATEUR(S)  Industrial  property: legislat lon:protect Ion: technology : Intel lectual 

property: laws:patentS:copyrlght :arblt rat  Ion: trademarks: 
confidential  Information 

13/38  -  (C)  C.INSPEC 
NUMERO  SIGNALEMENT  C90049084 

TITRE  ANGLAIS  Standardization  and  Intellectual  property 

AUTEUR(S)  FARRELL  J. 

AFFILIATION  California  Univ.,  8erkelcy,  CA.  USA 

TYPE  DE  OOCUME.NT  Journal  paper 

CODE  TRAITEMENT  Practical 

CODE  LANGUE  ENG 

CODE  PAYS  D'ORIGIHE  US 

TITRE  DU  PERIODIOllE  Jur  Iraetr .  J.  (USA) : Jurlmetrics  Journal 

SOURCE  VOL.  30:  NO.  1:  PP.  35-50:  33  Ref.;  OP.  Fall  1989 


COOEN  JURJAO 

ISSN  ■  22-6793 

RESUME  Legal  protect (on  of  intellectual  work  may  have  an  Important  effect 

on  standardization  in  industries,  including  computers  and 
software,  wnere  compatibility  is  valuable. Therefore,  compatibility 
Issues  are  important  considerations  in  the  choice  of  policy  on  the 
legal  protection  of  Intellectual  works,  both  In  the  matter  of  how 
strong  protection  should  be  and  also  in  how  It  is  achieved. The 
author  surveys,  from  an  <  •.onomlst's  perspective,  the  costs  and 
benefits  of  compat ibl i . • v.  the  processes  of  standardization  and 
the  effects  of  Intel  lectiai  ptoperty  p-'otectlon  on 
standardizat  lon-.Focus  Inu  particularly  on  network  effects,  he 
concludes  that  CONTU's  recomi,v -aai Ion  notwithstanding, 
•‘■copyright**  may  O'-  an  Inefilcie.'t  wav  to  protect  computer 
software 
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RESUME  Emerging  computer  and  telecommunications  technologies  are  likely 

to  Change  the  nature  of  today's  printing,  dlstrlputlon,  graphics, 
photographic,  writing,  and  allied  industries  Py  the  end  of  this 
decade. This  will  create  new  opportunities  for  Information 
accessibility  and  industrial  growth  in  the  generic  publishing 
area. By  definition,  publishing  in  the  electronic  era  will 
encompass  all  forms  of  textual  and  graphics  distribution  including 
full-motion  video. In  this  diffusion  process,  these  technologies 
will  create  a  number  of  problems,  for  example:  (1)  Intellectual 
property :( 1 1 )  telecommunication  standards  and 
1nterconnectlon:(lll)  industrial  re-structure,  labour  mobi 1 1ty;and 
(Iv;  protection  against  fraudulent  documentat ion. Informat  ion  can 
now  be  produced,  stored,  retrieved,  and  transmitted  in  ways  that 
bring  out  anomalies  In  the  old  methods  and  which  create  and 
amplify  connections  which  were  Impossible  before. Meehan  Isms  which 
access  numerous  online  data  sources  involving  multiple 
Jurisdictions,  and  which  use  artificial  Intelligence  techniques  to 
automatically  combine,  re-wrlte.  and  modify  this  Input  In  order  to 
re-dlstrlbute  the  Information  ('publish')  electronically  also  do 
not  fit  well  with  conventional  .lews  cf  ••copyright** 
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RESUME  The  Library  of  Congress'  .  ■>tworklng  Advisory  Committee  has  made 

several  recommendations  concerning  Issues  pertinent  to 
Intellectual  property  in  an  Information  network  environment. Issues 
that  were  highlighted  for  action  by  NAC  are  presented  along  with 
the  alternatives. The  various  questions  Included  in  a  background 
paper  prepared  as  a  framework  for  discussion  at  the  March,  1988 
NAC  meeting  are  also  covered. To  aid  the  NAC  membership  in  Its 
deliberations  and  in  reaching  a  concensus  opinion  on  the  many 
difficult  issues,  five  working  groups  came  up  with  recommendations 
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to  Oe  constdered.Tne  conclusions  that  emerged  from  the  membership, 
concerning  the  ♦•Copyright**  Act,  after  these  reports  were 
assimilated  are  summarised 
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The  various  kinds  of  Intellectual  property  fall  into  two  broad 
classes:those  protected  by  statute  and  those  based  on  equitable 
rights.  In  practice  the  former  tend  to  be  the  .more  important  and 
include  patents,  **copyrlght**.  registered  designs  and  trade 
marks. The  latter  Include  rather  more  intangible  things  such  as 
know-how  and  trade  secrets. The  author  describes  how  all  are 
intended  to  protect  the  results  of  investment,  whether  the 
Investment  be  In  speculative  research  or  new  product  development, 
or  In  the  development  of  market  and  business  areas,  and  as  such 
they  can  legitimately  be  regarded  as  being  commercial  tools 
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The  advent  of  new  technologies  which  enables  users  to  access 
Information  mo'e  readily  and  inexpensively  will  have  a  profound 
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effect  on  traouional  sources  of  Informat  ton. Facstm)  le  technology, 
for  example.  Is  Becoming  more  accessible  ana  user  friendly  for  the 
Information  gatherer. Moving  and  transferring  Information 
containing  pictures  and  graphs  can  be  accomplished  with  a 
telephone  line  and  can  bypass  the  computer  ent Irely. Conversely,  by 
using  a  faxboard,  this  Information  can  be  stored,  modified,  and 
manipulated  In  the  user's  computer. The  facsimile  technology  and 
••copyright**  Issues  are  examined: however,  it  Is  clear  that  this 
new  technology  will  affect  publishers,  librarians,  and  other 
Information  users 
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RESUME  The  Lotus  and  Apple  lawsuits  have  made  user  interface  designers 

aware  that  they  can  no  longer  safely  Ignore  the  Intellectual 
property  Implications  of  user  interface  design. Yet  ui  I1  these 
cases  are  decided,  it  Is  hard  for  those  in  the  industry  to  know 
how  they  are  supposed  to  behave. If  the  look  and  feel  of  the  Lotus 
and  Apple  interfaces  are  held  to  be  protected  by  ••copyright**, 
such  protection  will  have  a  profound  effect  on  the  Industry. The 
article  addresses  the  most  pressing  questions  raised  by  the  Lotus 
and  Apple  lawsuits. The  author  concludes  that  it  is  more  consistent 
with  legal  tradition  to  protect  'nost  aspects  of  software  user 
Interfaces  through  patent  law  than  through  “copyright**  law 
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RESUMF.  The  Japanese  computer  Industry  believes  computer  programs  must  be 

protected  as  intellectual  property. The  paper  gives  the  comments  of 
the  Japan  electronic  industry  development  association  on  chapter  5 
of  the  EC  Green  paper  on  •‘copyright**  and  the  challenge  of 
technology 
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RESUME  Deals  with  intellectual  property  as  the  result  of  various 

Intellectual  activities  such  as  R  &  0,  and  intellectual 

proprietary  rights  which  protect  It. New  technology,  designs 
literary  works,  computer  programs,  semiconductor  chips,  new  plant 
breeding,  brands,  trade  secrets,  and  others,  and  legislations 
which  protect  them  are  described. Then,  the  background  of  the  fact 
that  Intellectual  proprietary  rights  are  emphasized  as 
analyzed. The  author  points  out  Items  as  follows;  movement  toward 
much  larger  size  of  R  &  0.  generation  of  areas  to  be  newly 
protected,  trends  In  enforcement  of  intellectual  property 
protection,  commercial Izatlon  of  Intellectual  property,  trends  In 
software  evolution,  movement  In  technological  protectionism,  and 
the  present  status  of  each  Item 
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RESUME  With  Canada  moving  even  further  Into  the  Information  age,  the 

computer  Industry  has  assumed  great  Importance  for  public  sector 
policy  makers  and  administrators. The  author  looks  at  several 
significant  dimensions  of  this  Industry  and  how  these  relate  to 
public  policy  development  and  issues  management  in  such  areas  as 
Intellectual  property  and  ••copyright*’  protection  laws,  research 
and  development.  Information  technology  standards,  transborder 
data  flow,  and  trade  and  tariffs. She  also  outlines  the  policy  and 
Issue  management  implications  of  this  Industry's  characteristics, 
trends  and  activities  for  government  procurement  In  general,  and 
Supply  and  Services  in  particular.  In  such  areas  as  pricing 
policy,  promoting  a  competitive  environment,  meeting  small 
business  and  regional  development  concerns,  and  research  and 
development 
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RESUME  Low-end  PC  Software  piracy  Is  considered,  including  intellectual 

property  and  ••copyright**. Experiences,  protection  methods,  piracy 
tools,  encouragement  by  industry  are  all  commented. In  conclusion, 
a  projection  is  given  for  the  future  and  advice  is  provided  for 
authors. This  paper  is  derived  from  experiences  with  a  low-end  PC, 
the  Commodore  64 
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RESUME  A  strong  Interest  has  been  shown  In  the  legal  protection  of 

computer  programs,  a  typical  intellectual  property  In  the 
information  Industry. In  Japan,  there  Is  a  strong  belief  that  the 
scope  of  »*copyrlght**  protection  of  a  program  should  be 
restricted,  and  the  degree  of  its  protection  should  be  weakened  as 
compared  with  the  protection  given  to  other  ordinary  works,  since 
a  program  Is  a  specific  type  of  copyrightable  work. The  purpose  of 
this  article  Is  to  review  such  a  special  copyrightable  work  theory 
and  to  develop  a  criticism  of  such  a  theory  from  both  theoretical 
and  practical  aspects,  as  well  as  to  validate  the  appropriateness 
of  the  ‘‘copyright**  protection,  since  one  can  use  an  abundant 
accumulation  of  precedents  under  the  “copyright**  laws  to  give  a 
practical  solution  to  specific  problems  arising  in  connection  with 
the  legal  protection  of  programs. An  Interface  issue  and  the 
protection  of  a  program's  structure,  sequence  and  organization 
(SSO)  Is  also  reviewed  from  such  a  viewpoint 
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RESUME  The  author  attempts  to  answer  a  number  of  questions  regarding 

software  **copy right**. These  Include:  Is  a  particular  computer 
program.  like  a  child,  uniqueTWhat  is  the  inner  limit  on  subtle 
difference  between  one  program  and  another-that  Is.  when  does  one 
program  cease  being  'different*  from  anotherTDo  computer  programs 
have  a  'right'  to  their  own  ldentlty?And  what  about  the  copying  of 
computer  programs? 
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RESUME  Guidelines  for  management  of  Inventions  patents  and  trade  secrets 

are  given. The  emphasis  is  placed  on  the  protection  methods  of 
Inventions  as  Intellectual  property. 
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RESUME  Small  companies  can  benefit  significantly  from  new  products 

generated  via  acquired  technology. Industry  leaders  have  been  slow 
to  Introduce  new  technologies  Into  the  mature  cutting  tool 
market .Before  acquiring  a  technology  a  company  should  determine 
what  It  needs. This  would  fall  Into  any  one  of  three  categories  of 
technologies:  process,  use,  or  composition  of  matter, The  pros  and 
cons  of  each  of  these  categories  should  be  discussed  and  must  be 
related  on  that  technology  relative  to  company  interests, (Edited 
author  abstract) 
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RESUME  Locating  and  acquiring  technology  which  results  In  a  commercial 

success  Is  an  art. The  process  from  search  for  the  technology  to 
acquisition  frequently  results  in  failure  for  the  uninitiated. Even 
veterans  of  the  experience  fall. An  appreciation  of  the  process  and 
employment  of  knowledgeable  consultants  will  enhance  the 
likelihood  of  success. 
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RESUME  An  outline  for  general  patent  law  and  chemical  patent  practice  Is 

presented. Included  are  In  the  discussion  practical  suggestions, 
together  with  examples,  for  working  with  patent  attorneys  and 
general  lawyers  In  patent  draft  preparation,  prosecution  and 
litigation  including  the  types  of  Information  and  data  required 
the  relative  advantages  and  disadvantages  for  protecting 
Intellectual  property  and  research  by  patent  vs. trade  secrets  and 
possible  variations  In  licensing  arrangements  with  industry  and/or 
government .Current  trends  as  well  as  many  of  the  predicted  changes 
in  patent  practice  and  general  handling  of  intellectual  property 
with  the  resulting  effects  on  current  decision  making  are 
Qlscussed. (Edited  author  abstract) 
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resume  To  protect  intellectual  property,  it  is  necessary  to  understand 

which  forms  of  protection  are  most  advantageous:  patents,  trade 
secrets,  copyrights,  mask  work  rights,  or  trademark.lt  is  pointed 
out  that  In  order  to  profit  while  maintaining  security.  It  Is 
necessary  to  have  a  license  which  covers:  warranties  and 
liabilities,  taxes,  export  regulations,  market  share,  and  fees. 
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RESUME  A  device  using  new  technology  developed  after  a  patent  has  issued 

can  infringe  that  patent  under  the  Doctrine  of  Equivalents. An 
inventor  is  required  to  disclose  the  best  mode  known  to  him  for 
practicing  his  Invention  at  the  time  of  filing  for  a 
patent :however.  he  Is  not  required  to  oredict  all  future 
developments  which  will  enable  practice  of  the  Invent  Ion. (Author 
abstract ) 
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RESUME  This  paper  addresses  issues  concerning  the  protection  of 

Intellectual  property  In  the  space  industry,  for  the  Space  Shuttle 
and  Space  Station. The  author  defines  intellectual  property  and 
discusses  the  current  functional  and  security  environments  of  the 
Space  Shuttle  and  the  proposed  Space  Station. The  protection  of 
Intellectual  property  Is  defined  as  a  fundamental  operational 
consideration  in  the  Space  Shuttle  and  Space  Station  because 
corporations  and  international  users  will  provide  confidential  and 
proprietary  data  to  operating  teams  and  crews  In  order  to  conduct 
onboard  experiments. The  author  also  addresses  the  fact  that 
onboard  defense  missions  require  intellectual  property  protection 
to  protect  national  security. The  paper  concludes  by  identifying 
methods  for  improving  the  protection  of  intellectual  property  in 
the  Space  Station  environment. (Author  abstract) 
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RESUME  This  conference  proceedings  consists  of  19  papers. The  main 

subjects  are  secure  computer  systems,  electronic  mall  privacy 
enhancement,  multilevel  secure  database  management  system, 
multilevel  data  store  design,  secure  database  management  system 
architectural  analysis,  space  station  information  system  network 
security,  access  control  and  privacy  in  large  distributed  systems, 
verification  of  integrity,  protecting  proprietary  rights  in  the 
computer  Industry,  computer  security  acquisition  management,  and 
computer  security  and  user  authentication. 
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RESUME  The  purpose  of  this  paper  Is  to  provide  insight  into  the 

technology  transfer  process  from  the  Inventor's  perspect I ve. Topics 
addressed  include  a  brief  history  of  the  technology  transfer 
process,  a  look  at  how  technology  transfer  is  faring  over  time, 
and  discussions  of  ways  in  which  tne  Inventor  can  partlcloate  in 
and  benefit  from  the  technology  transfer  process,  means  by  which 
technology  can  be  transferred,  the  protection  of  Intel lectual •• 
••property**,  and  I icense  structur ing. 
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RESUME  Copyright  would  seem  to  be  an  appropriate  subject  for  study  by  the 

discipline  of  social  epistemology  envisaged  by  Shera. Social 
epistemology  was  to  be  concerned  with  the  Intellectual  processes 
of  society  as  a  whole,  rather  than  primarily  of  tne 
Individual .This  paper  traces  the  development  of  significant  terms 
In  United  Kingdom  copyright:  of  writing,  of  a  literary  work 
representing  Intellectual  skill  or  labour  In  which 
** Intel lectual**  ••property**  can  inhere,  and  of  a  document  for 
legal  deposit. The  analysis  is  undertaken  with  a  triple  Intention: 
first,  to  support  the  thesis  that  writing  and  the  faculty  for 
Intellectual  labour  arc  unifying  principles  for  documents  and 
computers :secondiy,  to  place  the  Copyright,  Designs  and  Patents 
Act  1988  In  Its  historical  context:ano,  thirdly,  to  develop  the 
divergence  between  a  work  in  which  copyright  can  subsist  and  a 
document  for  deposit  Into  a  measure  for  the  diminishing  proportion 
of  published  information  captured  by  legal  deposit . (Author 
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The  effects  of  changes  in 
performed  at  universities 


the  industrial  R&O  climate  on  research 
in  both  the  East  and  west  are 


examined. The  approaches  to  usihg  university  research  for 
Industrial  problems  taken  by  SRC.  a  nonprofit  Industry  consortium 
based  in  Research  Triangle  Park.  NC.  by  the  National  Science 
Foundation,  and  by  other  university-industry  collaborations  are 
described. In  Europe.  Great  Britain  has  taken  the  lead  in  making 
Its  Institutions  of  higher  education  more  market-driven  by 
requiring  i.-an  to  compete  for  contracts  from  industry  as  well  as 
from  the  public  sector. Its  universities  (and  their  European 
counterparts)  also  nave  become  more  conscious  of  the  value  of 
tneir  ••intel lectual**  ••property**. In  Japan,  where  Industrial 
researchers  nave  dominated  and  academic  R&D  has  not  enjoyed  much 
esteem,  support  continues  for  fields  of  basic  research  where  the 
Japanese  have  established  themselves,  such  as  controlled  nuclear 
fusion  and  high-energy  physics. Universit les  also  receive 
considerable  funding  from  the  Ministry  of  Education.  Science,  and 
Culture,  and  sometimes  additional  funding  is  available  at  the 
prefectural  level. 
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The  National  Competitiveness  Technology  Transfer  Act  of  1989 
grants  national  laboratories  the  authority  to  establish  more 


aggressive  working  relationships  with  state  and  local  governments. 
Industry,  and  universities  for  the  purpose  of  developing  and 
transferring  commercially  valuable  technologies  to  the  private 
sector. They  now  can  negotiate  Cooperative  Research  and  Development 
Agreements  (CRAOA's)  that  offer  many  advantages  both  to 
U.S. Industry  and  to  the  laboratories. tmpi icit  in  a  CRAOA  is  the 
Idea  that  the  participants  are  equal  partners  bringing  to  the 
Interaction  complementary  Identifiable  capabilities  that  will  lead 
to  a  new  or  Improved  product  for  the  marketplace. The  primary 
purposes  of  CRADA's  are  the  advancement  of  technological  knowledge 
and  the  effective  transfer  of  technology,  processes,  R&O 
capabilities,  and  technical  know-how  to  the  private  sector. 
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RESUME  The  author  covers  the  legal  Issues  of  reverse-engineering  someone 

else's  software,  explaining  what  reverse-engineering  activities 
the  courts  have  found  to  be  acceptable  and  what  legal  applications 
are  for  the  knowledge  you  ga'ned  from  reverse  engineering. She  also 
defines  double  prime  reverse  engineering  double  prime  And  presents 
two  theories  regarding  its  use:  the  strlct-constructlonist  theory, 
which  holds  that  reverse-engineering  copyrighted  software  is 
always  illegal,  and  the  pragmatist  theory,  which  takes  a  much  more 
liberal  view  of  the  fair-use  privilege. 
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Several  legal  areas  of  interest  to  the  practicing  engineer  are 
discussed. They  are:  ••intellectual**  ••property**  (Ideas, 
copyrights,  patents) iworking  papers  (confidentiality,  employees' 
right  to  copies) iworklng  conditions  (environment,  relations  with 
others,  compensation) :government  regulations  (rules  defining  a 
qualified  engineer) ;ethlcs  (moral  Judgments  resulting  in  legal 
consequence) : and  forensic  engineering  (responsibility  for  design 
decisions,  depositions) 
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This  conference  proceedings  contains  15  papers  on  the  development 
of  a  space  law  applicable  to  the  International  Space  Station 
(Freedom). The  legal  Issues  considered  Include  the  definition  of 
the  concepts  of  space  object  and  Jurisdiction  and  control :the 
responsibility  for  damage  to  the  Space  Station  or  damage  caused  by 
it;the  concept  of  partnership  and  international  management : the 
conditions  of  access  to  and  utilization  of  the  Space  Statlon:the 
legal  status  of  astronauts: transnational  movements  of  goods, 
pervions  and  technologies: Space  Station  Intel  lectual •• 
••pioperty**  rights  and  patent  law:and  protection  of  inventions 
made  during  commercial  activity  in  space. Technical  and 
professional  papers  from  this  conference  are  indexed  and 
abstracted  with  the  conference  code  no. 13307  in  the  El  Engineering 
Meefngs  (TM)  database  produced  by  Engineering  Information.  Inc. In 
French.  English 
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RESUME  The  author  is  concerned  with  the  proPlem  of  providing  protection 

for  Inventions  realized  In  space  by  private  companies  engaged  in 

Industrial  activity  In  space  for  commercial  purposes. The  author 
proposes  that  inventions  realized  in  spjce  be  protected  by 
legislation  on  the  patents  of  the  company  originating  the 
experiments  generating  these  invent  ions. The  ultimate  solution 
appears  to  be  the  construction  of  an  international  body  which 
would  issue  a  'space  patent',  a  unique  industrial  title  of 
ownership. In  French. 
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RESUME  Patent  law.  as  the  most  Important  Instrument  for  the  protection  of 

technical  innovations,  can  apply  on  space  stations,  objects,  labs, 
modules,  etc. In  principle,  there  are  mainly  the  same  legal 
problems  In  patent  law  to  be  resolved  both  on  space  stations  and 
on  earth: the  protection  of  new  knowledge  and  invent  ions. The 
special  difficulties  are  caused  by  the  application  of  different 
national  patent  systems  In  the  vei ,  confined  area  of  a  space 
stat  Ion.  (Author  abst.-act 
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RESUME  Space  agencies  are  promoting  the  use  of  space  by  manufacturers  who 

can.  over  a  period  of  time,  help  to  torn  a  profit  on  certain 

Investments  made  by  these  agencies. However,  in  order  to  induce 
manufacturers  to  take  the  risk  of  manufacturing  In  space.  It  Is 
necessary  to  ensure  the  protection  of  their 

discoveries. Manufacturing  under  mlcrogravlty  conditions  should  be 
particularly  attractive  to  the  blo-technology  industry  for  the 
production  of  natural  or  modified  proteins. The  authors  cite  the 
case  of  a  collaborative  project  Involving  manufacturers  from 
several  different  European  countries  for  carrying  out  space 
bioseparation  and  note  the  minimum  requirement  defined  by  the 
partners  with  regard  to  the  protection  of  their  interests. In 
French. 
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RESUME  This  paper  examines  the  principles  governing  **1nte1 lectual ** 

**property**  rights  associated  with  Space  Station  activity,  set 

forth  In  Article  21  of  the  Intergovernmental  Agreement .The 

principles,  which  are  largely  choice-of-law  provisions,  are 
grounded  in  the  Space  Station  Jurlsolctional  maxim  that  the 
provider  of  a  Space  Station  flight  element  retains  'Jurisdiction 
and  control'  over  it  and  is  responsible  for  registering  it  as  a 
space  object. The  current  status  of  United  States  Patent  Law  as  It 
relates  to  inventions  in  outer  space  is  examined  and  the 


provisions  of  pending  legislation  In  Implementation  of  the  IGA  and 
clarifying  U.S.law  are  analyzed. (Edited  author  abstract) 
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RESUME  An  explanation  is  given  of  the  four  basic  mechanisms  for 

safeguarding  **lntel lectual**  **property**  rights:  copyrights, 
patent  rights,  trademarks,  and  trade  secret  laws. The  extent  to 
which  they  can  be  applied  to  computer  hardware  and  software,  and 
to  what  purpose  and  with  what  results,  is  explored 
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RESUME  The  principal  forms  of  **lntel lectual *♦  **property**  protection 

for  neural  networks  in  the  United  States  include  patents, 

copyrights,  trade  secrets,  and  mask  works. As  with  previous  forms 
of  new  technology,  some  aspects  of  neural  networks  transcend 
existing  legal  categories. This  is  primarily  due  to  their  dynamic 
nature,  as  well  as  the  impossibility  of  predefining  the  trained 
state  of  the  system. As  a  result,  these  aspects  of  neural  network 
technology  may  be  left  with  limited  protection  until  Congress  or 
the  courts  respond  by  customizing  current  laws  to  fit  this 
technology,  much  as  they  have  already  done  with  computer 
software. This  article  discusses  the  ways  in  which  neural  networks 
pose  novel  Issues  in  **lntel lectual**  **property**  law,  issues 
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that  will  Challenge  the  aDlllty  of  the  legal  system  to  provide 
adequate  protection  by  stretching  the  current  categories. A 
strategy  is  recommended  for  inventors  and  attorneys  in  this  field 
to  mitigate  the  weakness  in  current  laws  by  making  optimum  use  of 
a  combination  of  the  existing  forms  of  protect  Ion. (Author  abstract) 
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In  this  article,  we  review  briefly  the  major  historical  events  in 
the  evolution  of  the  process,  describe  the  current  situation  In 
technology  transfer  In  universities  and  highlight  points  of 
Importance  In  the  prosecution  and  maintenance  of  a  strong 
**lntel lectual**  ••property**  program  In  the  area  of 
biotechnology. It  Is  shown  that  a  combination  of  a  carefully 
monitored  patent  program  and  a  vigorous  licensing  program  are 
required  if  a  university  Technology  Transfer  program  Is  to  be 
effective. However,  once  established,  It  Should  be  an  important 
source  of  revenue  and  public  recognition  for  both  the  Inventor  and 
the  parent  university 
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RESUME  The  application  of  agricultural  biotechnology  in  developing 


nations  Is  Influenced  by  certain  current  legal  trends. In  addition 
to  the  traditional  Issues  of  “Intel  lectual**  “property**  and 
environmental  safety,  the  practical  regulatory  issues  that 
restrict  biotechnology  research  and  application  are  considered  in 
this  paper. (Edited  author  abstract) 
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RESUME  The  Microelectronics  and  Computer  Technology  Corporation  (MCC)  Is 

a  cooperative  research  venture  owned  by  US  corporations. MCC's 
mission  is  to  accelerate  the  creation,  delivery,  and 
commercialization  of  advanced  microelectronic  and  computer 
technology  by  providing  participants  with  timely  and  competitive 
research  results. The  author  presents  the  unique  history, 
operation,  and  research  and  technology  transfer  activities  of  the 
collaborative  venture. The  review  of  MCC's  five  research  efforts 
focuses  primarily  on  the  computer-aided  design, 
packaging/interconnect,  and  high-temperature  superconductor 
programs. Selected  research  results  are  presented,  and  shareholder 
use  of  MCC  technology  in  internal  processes,  as  well  as  products. 
Is  discussed. Concluding  remarks  summarize  MCC's  accomplishments 
and  cont 1 nu 1 ng  cha 1 1 enges . 
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RESUME  The  SRC  (Semiconductor  Research  Corporation)  was  formed  In  1982  to 

conduct  generic,  cooperative  university  research  in  the  field  of 
Integrated  circuits. An  overview  is  provided  of  the  methodologies 
used  dy  the  SRC  for  the  Identification  of  pacing 
integrated-circuit  technologies,  for  research  program  planning  and 
management,  and  for  the  transfer  of  research  results  to 
memders. Several  case  studies  are  developed  that  illustrate  the  SRC 
approach  to  the  conduct  of  research  and  that  give  a  perspective  on 
the  droad  spectrum  of  research  results  being  produced. The  SRC  has 
found  that  the  process  of  defining  generic  research  goals, 
followed  by  the  development  and  Implementation  of  research  plans 
to  achieve  the  stated  goals,  provides  effective  focus  and  metrics 
for  measuring  research  progress.lt  is  the  SRC's  experience  that 
focused  university  research  can  provide  substantial  contributions 
to  the  advancement  of  semiconductor  technology  as  well  as  an 
additional  work  force  to  enhance  the  Industry,  university,  and 
government  technical  Infrastructure  of  the  United  States. 
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RESUME  During  the  1980s.  a  new  form  of  collaborative  research  and 

development  emerged  in  Europe,  the  US,  and  Japan. In  this  new  form 
of  Joint  RSO,  companies  that  compete  against  one  another  Join 
together  for  the  purpose  of  creating  new  process  technology  in 
specified  domains. This  collaboration  among  competitors  is 
Justified  for  the  development  of  technologies  that  many  companies 
will  ultimately  use  In  a  common  manner. Such  leaky  technology 
typically  cannot  be  effectively  protected  by  patent  or  other 
means,  and  thus  will  not  be  developed  except  through  collaborative 
means,  in  which  those  who  benefit  Jointly  incur  the  R&D  expense. In 
Europe  and  Japan,  governments  typically  provide  50-70‘/.  of  the  cost 
of  such  a  Joint  project,  while  in  the  United  States,  government 
support  for  Joint  R6D  Is  Just  nov,  beginning  to  become 
available. The  RSO  col laborat Ives  are  described  as  being  of  two 
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types;  the  secretariat,  which  is  a  ccxsrainatlve  body,  and  the 
operating  entity,  which  operates  Us  own  R&D  laboratory 
fad  Utles.The  conditions  under  which  each  organizational  form 
appears,  as  well  as  the  kinds  of  effort  each  form  typically 
undertakes,  are  described. 
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RESUME  As  Knowledge-Based  Technology  (KBT)  becomes  commercially 

exploitable,  large  financial  commitments  are  being  made,  and 

businessmen  are  increasingly  concerned  to  protect  those 
investments. The  nature  of  property  rights  In  software  Is 
out  1 ined. Issues  arising  in  relation  to  software  in  general,  and 
KBT  In  particular,  are  considered,  and  some  significant  areas  of 
uncertainty  are  ident If  led. It  should  not  be  assumed  that 
Investment  in  KBT -based  products  and  applications  automatically 
gives  rise  to  property  rights  In  the  resulting  software, Investors 
and  technologists  should  seek  legal  advice  as  to  whether.  In  the 
relevant  legal  Jurisdictions,  copyright  or  other  “intellectual** 
**proDerty**  rights  apply  to  their  software. Further,  they  should 
take  the  steps  necessary  to  establish  and  retain  such 
rights. (Author  abstract) 
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RESUME  The  author  examines  the  potentially  negative  Impact  of  the  US 

regulations  on  the  development  of  advanced  materials,  components, 
and  systems. He  gives  high  priority  to  modification  of  US  antitrust 
laws  if  the  US  Is  to  have  the  best  possible  opportunity  to  compete 
with  more  aggressive  economies  abroad. He  Identifies  export 
controls  as  limiting  the  availability  of  data  to  US  firms  engaged 
In  developing  commercial  appl Icat lons.He  asserts  that  policies 
must  also  be  enacted  to  better  protect  •♦Intellectual** 
••property**  rights. 
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RESUME  The  ••Intellectual**  **property**  reforms  relating  to 

International  trade  contained  In  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  are  examined. These  include  improving 
process  patent  protectlon:obtainlng  exclusion  orders  from  the 
International  Trade  Commission  under  Section  337  of  the  Tariff  Act 
of  1930.  which  has  been  made  easier  for  ** Intel lectual** 
••property**  owners: broadening  the  power  of  the  United  States 
Trade  Representatlve:and  providing  a  more  prominent  role  for 
••intellectual**  **orooerty**  rights  in  US  trade  negotiations 
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and  Competitiveness  Act  of  1987.'  Various  provisions  to  strengthen 
the  *• Intellectual**  •*property**  protection  afforded  to  US 
Inventors  and  to  the  owners  of  US  **1ntel lectual**  “property** 
rights  are  detailed. Such  provisions  Include:  simplifying  the 
patent  infringement  proceedings  under  paragrapn  337  of  the  Tariff 
Act :provld1ng  patent  owners  for  the  first  time  with  a  new  cause  of 
action  for  infringement  of  a  US  process  patent :and  requiring  the 
US  Trade  Representative  to  Initiate  accelerated  investigations  of 
and  Impose  sanctions  against  countries  that  deny  adequate  and 
effective  protection  of  **lntel lectual**  “property**  rights 
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RESUME  This  series  of  articles  deals  with  several  areas  of 

**1ntel lectual**  **property**  law  which  Impact  on  the 
relationship,  or  Its  termination,  setween  an  engineer  and  his 
employer. This  first  part  deals  with  the  duty  of  fidelity  and  the 
opilgatlons  imposed  in  relation  to  confidential 
Informat  Ion. (Author  abstract 
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RESUME  In  recent  years,  the  legal  issues  of  designing  have  come  to  focus 

as  a  new  design  element. Today,  not  only  is  product  liability  a 


dominant  Issue  but  also  are  copyright,  trademark,  and  patent 
laws. As  design  becomes  the  critical  step  between  manufacturer  and 
consumer,  designers  and  manufacturers  are  protecting  their 
Invested  interest. In  this  Issue  the  Design  Division  has  edited 
papers  that  deal  with  the  legal  issues  of  design. Quest  ions  are 
often  asked  as  to  whether  the  employment  contract  between  the 
employer  and  employee  should  address  development  of 
‘•Intel lectual’*  “property**,  and  If  so.  whether  that  agreement 
Is  enforceable  in  the  courts 
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RESUME  In  today's  computer  age.  one  of  the  most  valuable  forms  of 

“Intellectual**  ••property**  is  the  right  to  prohibit 
reproduction  of  a  semiconductor  chip. Computers  were  originally 
developed  without  semiconductor  chips. With  the  miniaturization  of 
circuits  and  the  development  of  semiconductor  chips,  computers 
have  become  more  valuable  tools. Behind  the  manufacture  of  any  chip 
there  Is  an  extremely  elaborate  3D  design. The  first  step  in  the 
production  of  a  chip  Is  the  making  of  'masks'  that  are  In  the 
nature  of  photographic  templates  and  are  used  in  a  way  somewhat 
reminiscent  of  a  photographic  proce.'S  to  etch  cr  deposit 
microscopic  circuits  and  components  on  a  silicon  chip. A  different 
mask  Is  needed  to  produce  each  layer  making  up  the  chip. (Author 
abstract 

CODE  CLASSIFICATION  714;  914 

OESCRIPTEUR(S)  SEMICONDUCTOR  DEVICES* :Protect lon* :SEMIC0NDUCT0R  DEVICE 
MANUFACTURE :SECURITY  SYSTEMS ;LEGISLATION 
!0ENT;FICATEUR(S)  semiconductor  CHIP:MASKING 


REPORT  DOCUMENTATION  PAGE 
1 .  Recipient’s  Reference  I  2.  Originator’s  Reference  1 3.  Further  Reference 


AGARD-LS-181 


ISBN  92-835-0639-1 


4.  Security  ClassifiKi'ion 
of  Document 

UNCLASSIFIED 


5.  Originator  Advisorj'  Group  for  Aerospace  Research  and  Development 

North  Atlantic  Treaty  Organization 
7  rue  Ancelle,  92200  Neuilly  sur  Seine,  France 

6.  Title 

INTELLECTUAL  PROPERTY  RIGHTS 

7.  Presented  on  21st— 22nd  October  1991  in  London,  United  Kingdom,  24th— 25th  October  1991 

in  Brussels,  Belgium  and  6th— 7th  November  1991  in  Arlington,  VA,  United  States. 


8.  Author(s)/Editor(s) 

Various 

10.  AulhorVEditor’s  Address 
Various 

1 2.  Distribution  Statement 


1 13.  Keywords/Descriptors 


October  1991 


II.  Pages 


This  document  is  distributed  in  accordance  with  AGARD 
policies  and  regulations,  which  arc  outlined  on  the 
back  covers  of  all  AGARD  publications. 


Copyrights 

Patents 


Technology  transfers 
Information  systems 


14.  Abstract 

Intellectual  property  has  become  one  of  the  keys  to  the  management  of  high  technology  sectors 
and  communication  systems.  The  concept  is,  however,  used  to  describe  a  variety  of  different 
situations  influenced  by  the  combined  effect  of  technical  and  economic  change. 

From  this  results  an  intensive  legal  activity,  not  only  in  the  passing  of  new  legislation  and  the 
creation  of  jurisprudence,  but  also  in  the  field  of  contractual  and  professional  practice,  which  is 
becoming  more  important. 

Although  this  process  can  be  observed  in  a  number  of  countries,  it  is  far  from  being  common  to 
them.  The  clash  of  national,  and  even  regional  concepts  has  already  begun  with  the 
internationalisation  of  technology  transfer  activity  and  the  dissemination  of  information  products 
and  services. 
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national  and  international  legal  practices.  It  is  thus  addressed  to  decision-makers  in  both  the 
public  and  private  sectors,  as  well  as  to  the  managers  of  this  strategic  potential  and  those  involved 
in  the  information  market. 
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